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B laen 140-year-old water color sketch which accompanied a land survey made 
in Florida during the second Spanish occupation, 1783-1821, remains 
fresh and unspoiled. The original illustrated survey, prepared by a Spanish 
surveyor named Roberto McHardy, is on file in the office of Field Note Divi- 
sion, Department of Agriculture, in the Capitol at Tallahassee. A glance at 
the history of the period reveals that the origin of disagreement of title stand- 
ards is not recent. The dossier containing McHardy’s survey of Geronimo 
Alvarez’ land was assembled in connection with Alvarez confirming this 
Spanish land grant before the Board of Commissioners — East Florida. This 
Board was created by act of Congress on May 8, 1822. The act was passed 
pursuant to Article VIII of the Treaty of February 22, 1819, wherein all 
Spanish grants of land made prior to January 24, 1818, were to be “ratified 
and confirmed to the persons in possession of the lands, to the same extent 
that the said grants would be valid if the territories had remained under the 
domain of his Catholic Majesty.” 


(Continued on page 213) 
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Lhe Couer (Continued from page 207) 


The first meeting of the Board was held on August 4, 1823 with the three 
duly appointed Commissioners, Davis Floyd, William F. Blair and Alexander 
Hamilton. The Board at this initial meeting passed certain regulations in an 
effort to standardize the procedures of confirming Spanish land grants and the 
titles to lands in East Florida. One of the regulations read as follows: 

“All persons claiming title to lands under any patent, grant, concession or order of 
survey, will make a brief statement, by Memorial setting forth the situation, boundaries 
and if possible, the deraignment of title, to the Lands claimed, and by whom granted, 
and by what authority, and whether the same be the whole or part of the original grant.” 

It appears in the minutes of this first meeting of the Board that Alexander 
Hamilton dissented to the resolution that claimants be not required to produce 
their title papers translated into the English language, but in all cases be 
permitted to file the original Spanish documents. 

Among the members of this first Board of Commissioners there arose in 
1824 such a “divergence of opinion between Hamilton and the other Commis- 
sioners as to procedure that Hamilton refused to participate in the sessions 
and bombarded President Monroe, Secretary of Treasury Crawford, Secre- 
tary of State Adams, and the Chairman of the House Committee on Public 
Lands with serious charges against his colleagues and those in charge of 
Public Archives.”' Hamilton resigned on March 31, 1824. 

The land surveyed by McHardy consisted of a 500-acre tract “on the 
west side of Hillsborough River” and “located south of 210 acres situated on 
Gabardy’s Canal, granted to Rafael Andrew and confirmed to Jose Sanchez.” 
This property was granted to one Geronimo Alvarez by the Spanish territorial 
governor, Jose Coppinger, who was the last of the territorial governors of East 
Florida during the second Spanish occupation and prior to Spain’s ceding of 
the Floridas to the United States by treaty ratified and proclaimed February 
22, 1821. It is likely that the grant to Alvarez, an “ensign of the Irish company 
of Militia of this city” (St. Augustine) was based on the Spanish royal order of 
1815 for patriotic service. “The royal order of 1815 permitting grants for 
patriotic services was supposed to have been made in response to Governor 
Kindelan’s recommendation two years earlier. The ‘Patriot War’ had just 
ended and the Governor suggested to one Juan Ruiz de Apadoca, Captain- 
General of Cuba, rewards for the three white militia companies and for the 
3rd battalion of Cuba: (1) to each of the militia officers, a royal commission 
for each grade possible to him as a provincial; and (2) to all soldiers of the 
militia and to the married officers and soldiers of the 3rd battalion of Cuba, 
lands in proportion to the size of their families. He admitted that his plan 
would not, in reality, give them anything which was not already open to them, 
but he thought that ‘public approbation would content the men and stimulate 
their patriotism’.”* 

Few residents of New Smyrna Beach today realize that the title to a 
portion of the lands now occupied by them was initially confirmed through the 
petitions of Geronimo Alvarez and an artistically inclined Spanish surveyor by 
the name of Roberto McHardy. 


"(G & S, V 750) (Spanish Land Grants in Florida, Vol. 2, page 43). 
*Ibid., page 25. 
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REPORT OF TITLE STANDARDS COMMITTEE 
OF THE BOARD OF GOVERNORS OF 
THE FLORIDA BAR 


The committee held a joint meeting with the Title Standards Com- 
mittee of the Real Property, Probate and Trust Law Section at 9 A. M., 
on Friday, January 9, 1959, at the Clevelander Hotel in Miami Beach. 
Present were Messrs. Parks M. Carmichael, David P. Catsman, Richard 
T. Earle, and Russell McCaughan. Mr. Donn Gregory, the other member 
of the Board of Governors Committee, had previously expressed his 
opinion by correspondence. 

It was the consensus of the meeting that the duties of the Board 
of Governors lie primarily in the administration of the business of the 
organized Bar rather than with professional matters; that if the members 
of the Real Property, Probate and Trust Law Section reach an under- 
standing as to desirable title standards to be observed in practice, then 
the Board of Governors need not be concerned with the content of such 
standards; and that the effort of the Section in arriving at uniform title 
standards should be recognized and permission given to publish such 
standards so as to make them available to the entire Florida Bar. To 
this end the Committee recommends the adoption of the following 
Resolution: 

WHEREAS, the Real Property, Probate and Trust Law Section of 
the Florida Bar has devoted much effort to the development of standards 
to be used in the examination of real estate titles; and 

WHEREAS, the use of standards in the examination of real estate 
titles will promote the efficiency of the Bar and enhance the market- 
ability of titles to the benefit of the public; 

THEREFORE BE IT RESOLVED by the Board of Governors of 
The Florida Bar that 

1. The Real Property, Probate and Trust Law Section be com- 
mended for its efforts to arrive at uniform real estate title standards, and 

2. The publication of such standards as may be approved by the 
members of such Section from time to time is approved. 


TITLE STANDARDS COMMITTEE 
RicHarp T. EARLE 
Donn GREGORY 
BY: RussELL McCaucuan, Chairman 
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TITLE STANDARDS FOR FLORIDA 


A brief background to Florida Uniform Land Title Standards 
is in order. 

The Real Property, Probate and Trust Law Section was 
created by resolution made by the Board of Governors of The 
Florida Bar in 1954. At subsequent institutes on real property 
the need for these Standards for Florida was made obvious. 
Significantly, the first committee established within the new Sec- 
tion was that devoted to this work. Much of the impetus given 
to development of Standards came from thoughtful articles on 
the subject which were frequently written for the Journal by 
Section members. This is a useful point for other committee 
or section chairmen to keep in mind in connection with explaining 
how their projects serve the membership of the Bar. 

Acknowledgment is made for the inspirational spade-work 
of John C. Payne of the University of Alabama College of Law, 
Harlan B. Strong of the Minnesota State Bar Association, Perry 
W. Morton of the Attorney General’s Office, Washington, Lewis 
M. Simes of the University of Michigan Law School and Ray L. 
Potter of the State Bar of Michigan. Likewise we acknowledge 
efforts of other devoted Bar workers at the national level who 
gave of their time and energy at legal institutes in Florida to 
further this contribution to the “bread and butter” of Florida 
lawyers. 

The Junior Bar Section of The Florida Bar, through its 
Committee on Title Standards, rendered important service by 
preparing certain Standards and through exploratory work which 
has now been fully developed by the Real Property Section. 

To give credit to every Florida lawyer who has contributed 
to Florida Standards would be impossible. Efforts of all officials 
and Title Standards Committees in the Section since 1954 have 
advanced the task. 

(Continued on next page) 
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Aside from intrinsic value to our profession, the accomplish- 
ment of Uniform Land Title Standards for Florida lawyers 
underscores the vital importance of all section and committee 
work in the organized Bar. Dedicated men who selflessly set 
out to render their profession a service such as this — and then 
accomplish it — are the real heroes of the Bar. Their example 
should serve to further encourage all lawyers who believe so 
strongly in the worth of their profession that they, too, gladly 
contribute time, energy and money to produce a useful tool 
for their fellow-lawyers, and at the same time are not too con- 
cerned who gets the credit. 

Whereas The Florida Bar, as an official arm of the Supreme 
Court, has not deemed it appropriate at this point to endorse 
the Standards specifically, the development of the Florida Uni- 
form Land Title Standards is a continuing project of the Real 
Property Probate and Trust Law Section. This supplement to the 
Journal contains Standards published to date. Realizing that the 
membership may wish to have the Standards available in more 
convenient form for daily use, the Board is considering the advis- 
ability of publishing the Standards in looseleaf form for insertion 
in a ring binder. Sufficient charges, it is contemplated, would 
be made to cover the additional cost of such publication and of 
such binder in which original pages and later supplements could 
be placed. As with all Bar projects, Florida Uniform Title 
Standards will, of course, be subject to additional research and 
enlargement by the Real Property Committee. 


O. B. McEWAN 
President 


“The best service of the professionc!l ran is often rendered for no equivalent 
or for a trifling equ’valent and it is his pride to do what he does in a way worthy 
of his profession even if done with no expectation of reward. This spirit of public 
service in which the profession of law is and ought to be exercised is a prerequisite 
of sound administration of ju-tice according to law. The other two elements of a 
profession namely, organizaticn ond pursuit of a learned art have their justification 
in that they secure and maintain that spirit. . . .”’ 


—Roscoe Pound, Dean Emeritus of the Harvard Law School, in his The 
Lawyer from Antiquity to Modern Times (1953), a report of the Survey of 
the Legal Profession, pages 5, 6, and 10. 
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UNIFORM TITLE STANDARDS 


FOREWORD 


HIS SUPPLEMENT to The Florida 
Bar Journal makes Uniform Title 
Standards readily available to every 
lawyer in the State of Florida. Pre- 
pared by members of the Real Prop- 
erty, Probate and Trust Law Section 
of The Florida Bar and adopted by 
that section, Florida now joins more 
than twenty-five other states in utiliz- 
ing this method of solving some of 
the problems involved in the transfer 
of titles to land. Uniform title stand- 
ards have been received enthusias- 
tically in all states where they have 
been presented. The need for such 
standards in Florida is clear. 

A title standard may be described 
as a voluntary agreement made in ad- 
vance by members of the Bar on the 
manner of treating a particular title 
problem when and if it arises. Title 
Standards should compress the diver- 
gent views on marketability and 
should help to make land transfers 
expeditious and secure. By these 
means, it is hoped that lawyers, when 
faced with problems presented by 
these Standards, will construe the 
facts in favor of marketability and 
avoid flyspecking. 

Uniform Title Standards are in- 
tended to cover a certain specific area 
within which all lawyers agree to the 
rules to be used in a title examination. 
Such Standards begin as basic funda- 
mentals and their usefulness depends 
on their general acceptance by the 
Bar. Your Committee has endeavored 
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to follow existing statutory and case 
law. We have tried to avoid legislat- 
ing. It is hoped that the courts will 
give credence to such Standards as a 
test of marketability. 

Your Committee on Uniform Title 
Standards has completed fourteen 
chapters of such standards. This is 
not the end of the work, for Uniform 
Title Standards must grow with our 
law. As problems become settled, 
new Standards will be added. The 
Committee on Uniform Title Stand- 
ards is a standing committee of our 
section. New Standards will be pub- 
lished from time to time in The Florida 
Bar Journal. When necessary, pub- 
lished Standards will be amended. 

Your Committee earnestly solicits 
the cooperation of every member of 
the Bar in sending criticism and sug- 
gestions to the Chairman. 

Obviously, much time and effort 
has gone into the preparation of these 
Uniform Title Standards. If the Stand- 
ards accomplish their ultimate purpose 
of better enabling the lawyer in Flor- 
ida to serve the public and his client, 
the time and effort has been well 
rewarded. 


Committee on Uniform 
Title Standards 


Davin P. CatsMAn, 
Chairman 
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STANDARD 00 
CONSTRUCTION OF TITLE PROBLEMS 


STANDARD: THE ATTORNEY, UPON EXAMINING AN ABSTRACT 
OF TITLE TO LAND, SHOULD CONSTRUE QUESTIONS IN FAVOR 
OF MARKETABILITY WHENEVER POSSIBLE. 


Problem: = What questions and objections should be raised by the 
examining attorney? 


Answer: Objections and requirements should be made only when 
the irregularities or defects appearing in the abstract of 
title actually impair the title or may be expected to expose 
the purchaser or lender to the hazards of adverse claims or 
litigation. When such a situation arises, the attorney should 
consult with the prior examiner and endeavor to resolve 
the question in favor of marketability. He should com- 
municate with the prior examining attorney before deliver- 
ing his opinion of title to his client. 
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CHAPTER | 
AGENCY AND POWERS OF ATTORNEY 
STANDARD 1.1 


AFFIXING NAME OF PRINCIPAL IN EXECUTION 
OF INSTRUMENTS BY ATTORNEY IN FACT 


STANDARD: IN THE EXECUTION OF AN INSTRUMENT BY 
AN ATTORNEY IN FACT, THE NAME OF THE PRINCIPAL 
MAY BE EITHER WRITTEN, PRINTED OR TYPED. 


Problem: Blackacre was purportedly conveyed by a deed in which 
the wording of the execution is “John Doe by Richard Roe, 
as his attorney in fact.” The name of John Doe was typed 
but Richard Roe’s name was signed, and Roe acknowl- 
edged that he executed the deed as attorney in fact for 
John Doe. Roe has a power of attorney in proper form. 
Did the grantee acquire title? 


Answer: Yes. 
Authorities: Loizlaux Lumber Co. v. Davis, 41 N.J.Super. 231, 124 A.2d 
593 (1956). 
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STANDARD 1.2 


BARRING DOWER THROUGH EXERCISE OF A 
POWER OF ATTORNEY 


STANDARD: THE HOLDER OF A POWER OF ATTORNEY OF 
A MARRIED WOMAN MAY RELEASE HER INCHOATE RIGHT 
OF DOWER BY JOINDER FOR THAT PURPOSE AS SUCH AT- 
TORNEY IN THE DEED OF THE HUSBAND WHEN GIVEN THAT 
RIGHT BY THE POWER. 


Problem: John Doe conveyed Blackacre to Richard Roe by deed in 
which Mary Doe, wife of John Doe, was joined by “John 
Doe, her attorney-in-fact.” The power of attorney appears 
of record, and gives the holder the right to release dower. 
Is the title of Richard Roe free from the inchoate right 
of dower of Mary Doe? 


Answer: Yes. 


Authorities: Fla. Stat. §693.14 (1957). 
Wronkow v. Oakley, 133 N.Y. 505, 31 N.E. 521 (1892). 
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STANDARD 1.3 


POWER OF ATTORNEY BY MARRIED WOMAN 
(NOT TO HUSBAND) 


STANDARD: THE HUSBAND OF A MARRIED WOMAN MUST 
JOIN IN THE EXECUTION OF A POWER OF ATTORNEY TO 
A THIRD PERSON. : 


Problem: Jane Doe, wife of John Doe, gave a power of attorney to 
Richard Roe authorizing the conveyance of Blackacre, her 
separate property. Her husband did not execute the Power 
of Attorney. The Power of Attorney was duly acknowl- 
edged and recorded. Richard Roe executed a deed to Black- 
acre to Simon Grant and John Doe joined in the execution 
of the deed. Is the deed valid? 


Answer: No. 


Authorities: Fla. Stat. §693.14 (1957). 
7 Thompson on Real Property §3889 (1940). 
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STANDARD 1.4 


POWER OF ATTORNEY FROM WIFE TO HUSBAND 
(NOT INVOLVING HOMESTEAD) 


STANDARD: A POWER OF ATTORNEY EXECUTED ON OR 
BEFORE MAY 13, 1957, BY A MARRIED WOMAN TO HER 
HUSBAND IS VOID UNLESS THE HUSBAND JOINED IN THE 
EXECUTION THEREOF. THE HUSBAND NEED NOT JOIN IN 
THE EXECUTION OF SUCH POWER OF ATTORNEY TO HIM- 
SELF IF EXECUTED ON OR AFTER MAY 14, 1957. 


Authorities: Fla. Stat. $693.14 (1957). 


226 THE FLORIDA BAR JOURNAL 


STANDARD 1.5 
LACK OF SEAL 


STANDARD: A SEAL IS NOT NECESSARY TO THE VALIDITY 
OF A POWER OF ATTORNEY. 


Problem: A Power of Attorney from John Doe to Richard Roe was 
executed in regular form except that it was not sealed. 
Is the power of attorney valid? 


Answer: Yes. 


Authorities: Fla. Stat. §689.01 (1957). 
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CHAPTER II 
BANKRUPTCY 
STANDARD 2.1 


EFFECT OF BANKRUPTCY PROCEEDINGS ON TITLE 


OF BANKRUPT’S REAL ESTATE 


STANDARD: TITLE TO ALL REAL PROPERTY OF THE BANK- 
RUPT, EXCEPT THAT WHICH IS EXEMPT BY STATE LAW, 
PASSES TO THE TRUSTEE IN BANKRUPTCY BY OPERATION 
OF LAW UPON THE ENTRY OF ORDER OF ADJUDICATION 
AND UPON THE TRUSTEE’S APPOINTMENT AND QUALIFICA- 
TION, AS OF THE DATE OF THE FILING OF THE PETITION 
IN BANKRUPTCY. 


Problem: 


Answer: 


Authorities: 
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John Doe was declared a bankrupt by his voluntary peti- 
tion. He failed to list real property which was not his home- 
stead on the schedule of property and assets which he filed 
with his petition. Subsequently, John Doe was discharged 
and then he attempted to convey this real property to 
Richard Roe. The trustee in bankruptcy learned of the 
conveyance and now seeks to have the transfer cancelled. 


The trustee in bankruptcy may have this conveyance can- 
celled, as the title to this property passed automatically to 
him by operation of law, even though the property was 
not listed on the schedule of the assets of the bankrupt. 


11 U.S.C. §110 (1952). 
Mitchell v. Cunningham, 276 U.S. 614 (1927). 
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STANDARD 2.2 


CONVEYANCE OF BANKRUPT’S REAL PROPERTY 
BY TRUSTEE IN BANKRUPTCY 


STANDARD: THE TRUSTEE IN BANKRUPTCY CAN PROPERLY 
CONVEY THE REAL PROPERTY OF THE BANKRUPT ONLY 
PURSUANT TO THE APPROVAL AND ORDER OF THE BANK- 
RUPTCY COURT AND AFTER PROPER NOTICE TO CREDITORS 
AS REQUIRED BY THE BANKRUPTCY ACT. 


Problem: A trustee in bankruptcy to the bankruptcy proceedings of 
John Doe entered into a contract for the sale of the bank- 
rupt’s real property to Richard Roe and subsequently 
closed the sale and executed and delivered a conveyance 
of the property to the purchaser. There was no approval 
obtained by the bankruptcy court and no notice given to 
creditors or to the creditors’ committee of the bankruptcy 
proceedings. Can the examiner rely on the trustee’s recital 
in the deed that he has complied with the Bankruptcy Act 
without other evidence of compliance? 


Answer: No. 


Authorities: 11 U.S.C. §94(a) (1957). 
Gerstel v. Shaw, 71 F.2d 371 (5th Cir. 1934). 
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2.2 


STANDARD 2.3 


EFFECT OF BANKRUPTCY ON RIGHT 


STANDARD: 


TO FORECLOSE 


PRIOR CONSENT OF THE COURT HAVING JU- 


RISDICTION AND CUSTODY OVER THE PROPERTY OF A 
BANKRUPT IS NECESSARY FOR A VALID FORECLOSURE OF A 
MORTGAGE ENCUMBERING SUCH PROPERTY. 


Problem: 


Answer: 


Authorities: 
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John Doe gave a mortgage to Richard Roe. Later Doe was 
declared a bankrupt. While the bankruptcy proceedings 
were pending, Roe attempted to foreclose the mortgage in 
chancery. The trustee in bankruptcy appeared and asked 
that the proceedings be dismissed. May the foreclosure 
proceedings be maintained? 


No. Upon Doe’s adjudication as bankrupt, the mortgaged 
premises vested in the custody of the bankruptcy court, 
which had exclusive jurisdiction to deal with the property 
comprising the bankrupt’s estate. Such jurisdiction having 
attached, title to the land could not be affected by an ac- 
tion brought in another court, unless the bankrupt court 
previously consented to the bringing of such action. 


Isaacs v. Hobbs Tie Timber Company, 282 U.S. 734 (1931). 
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STANDARD 2.4 


EFFECT OF TRUSTEE IN BANKRUPTCY 
ABANDONING PROPERTY OF BANKRUPT 


STANDARD: WHERE THE TITLE TO BANKRUPT’S PROPERTY 
HAS VESTED IN THE TRUSTEE BY OPERATION OF LAW, THE 
ONLY WAY THAT TITLE CAN BE REVESTED IN THE BANK- 
RUPT IS THROUGH THE FORMAL RENUNCIATION OF THE 
PROPERTY BY THE TRUSTEE, WHICH ACTION BY THE TRUS- 
TEE IS IRREVOCABLE ONCE EFFECTED. 


Problem: Title to the bankrupt’s real property has been abandoned 
by the trustee in bankruptcy upon his renunciation on the 
basis that the property has no value to the bankrupt’s estate. 
The holder of a mortgage which is an encumbrance against 
this property is trying to determine whether or not the 
trustee in bankruptcy should be made party defendant to 
the mortgage foreclosure suit which he is about to institute. 
Bankruptcy proceedings are still pending. 


Answer: The trustee in bankruptcy would not be a proper or neces- 
sary party defendant to this action as by his formal renun- 
ciation and abandonment of the property he has relin- 
quished any and all interest in it and this action once 
effected is irrevocable. 


Authorities: First National Bank v. Lasater, 196 U.S. 115 (1905). 


Stanolind Oil & Gas Co. v. Logan, 92 F.2d 28 (5th Cir. 
1937). 
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STANDARD 2.5 


EFFECT OF CONVEYANCE BY TRUSTEE IN BANK- 
RUPTCY ON DOWER RIGHT OF BANKRUPT’S 
WIFE WHERE SPOUSE DOES NOT JOIN IN THE 
DEED OR RELEASE HER DOWER RIGHTS 


STANDARD: A CONVEYANCE BY THE TRUSTEE IN BANK- 
RUPTCY OF THE BANKRUPT’S PROPERTY WITHOUT THE 
JOINDER OR RELEASE OF THE BANKRUPT’S SPOUSE WILL 
CONVEY THE BANKRUPT’S TITLE FREE FROM ANY DOWER 
OR STATUTORY RIGHTS OF THE SPOUSE. 


Problem: John Doe died in 1956 leaving his wife Jane Doe surviving 
him. They had been husband and wife since 1915. John 
Doe was declared a bankrupt in 1952 and trustee in bank- 
ruptcy of his estate sold property of the estate without 
joinder or release of bankrupt’s spouse in 1952. The prop- 
erty sold was owned solely by the bankrupt when bank- 
ruptcy petition was filed. In 1957 Jane sought to have 
assignment of her dower in these lands. 


Answer: Jane Doe cannot have her dower assigned; her dower was 
extinguished by the Trustee’s Sale. 


Authorities: 2 Patton on Titles §474 at 337 (2d ed. 1957). 
In re Hesters Estate, 158 Fla. 170, 28 So. 2d 164 (1946). 


Comment: While bankruptcy is a matter of fedefal jurisdiction, the 
state law is always followed regarding transfer of property. 
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CHAPTER Ill 
CONVEYANCES 
STANDARD 3.1 


CONVEYANCES TO AN UNINCORPORATED 
VOLUNTARY ASSOCIATION 


STANDARD: A CONVEYANCE TO AN UNINCORPORATED 
VOLUNTARY ASSOCIATION DOES NOT OPERATE TO VEST 
LEGAL TITLE IN SUCH ASSOCIATION. 


Problem: Blackacre was conveyed to Wild Life Hunting and Fishing 
Association, an unincorporated voluntary association. Later, 
Blackacre was conveyed by this association by its president 


and secretary to John Doe. Did Doe acquire marketable 
title to Blackacre? 


Answer: No. 


Authorities: 1 Patton on Titles §228 (2d ed. 1957). 
Popovich v. Yugoslav Nat. Home Soc., 18 N.E. 2d 948, 
15 A.L.R.2d 1451 (Ind. 1939). 
Reid v. Barry, 93 Fla. 849, 112 So. 846 (1927). 


Comment: At common law the Courts held that such an association 
was not a legal entity capable of acquiring or conveying 
legal title. However, our Court has held conveyance to 
partnership by name is not void, but may be explained 
and supplied by parol testimony. 

Cawthon v. Stearns Culver Lumber Co., 60 Fla. 313, 53 So. 
738 (1910); also Federal Land Bank v. Dekle, 108 Fla. 555, 
148 So. 756 (1933). 


QUERY: Might not our Court, if now faced with this prob- 
lem, hold that the equitable title to Blackacre lodged in 
the members of the Association? 
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STANDARD 3.2 


OMISSION OF DATES FROM CONVEYANCES 


STANDARD: A CONVEYANCE IS VALID NOTWITHSTAND- 
ING THE OMISSION OF THE DATE OF EXECUTION. 


Problem: 


Answer: 


Authorities: 


Comment: 
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John Doe conveyed Blackacre to Richard Roe by a deed 
which failed to recite on what day it was executed. The in- 


strument was duly recorded. Did title to the premises vest 
in Roe? 


Yes. 


Fla. Stat. §689.01 (1957). 

Fla. Stat. $695.03 (1957). 

Douglas v. Tax Equities, 144 Fla. 791, 198 So. 5 (1940). 
Williams v. Kitchell, 212 Ark. 114, 204 S.W. 2d 873 (1947). 
Spero v. Bove, 116 Vt. 76, 70 A.2d 562 (1950). 


The title examiners’ attention is specifically called to Flor- 
ida Statutes Annotated, Chapter 95.26. That section should 
be carefully read in the event the conveyance has any 
other omission to determine whether or not that omission 
becomes immaterial under the Statutes. 
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STANDARD 3.3 
DESCRIPTION 


STANDARD: A LATENT AMBIGUITY IN THE DESCRIPTION 
IN A DEED SHOULD BE RESOLVED TO CONFORM TO THE 
INTENTION OF THE PARTIES. 


Problem: A government survey shows that the boundaries of Black- 
acre do not run due North and South or East and West. A 
deed is given conveying the south 100 feet of Blackacre. 
Is the most southerly 100 feet of Blackacre, the northern 
line of which is parallel to the southern line thereof, con- 
veyed? 


Answer: Yes. 


Authorities: 6 Thompson on Real Property $3343 (1940). 
Segar v. Babcock, 18 R.I. 203, 26 A. 257 (1893). 
McAleer v. Glover, 146 Ga. 369, 91 S.E. 114 (1917). 
Palmer v. Greene, 159 Fla. 174, 31 So. 2d 706 (1947). 
Clark on Surveying and Boundaries {443 (2d ed. 1939). 
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STANDARD 3.4 
OMISSION OF SEAL 


STANDARD: A CONVEYANCE DELIVERED ON OR AFTER 
JULY 1, 1941, WHICH IS IN OTHER RESPECTS SUFFICIENT, 
IS VALID, NOTWITHSTANDING THE OMISSION OF A SEAL 
AFTER THE SIGNATURE OF THE GRANTOR. 


Authorities: Fla. Stat. $689.01 (1957). 
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STANDARD 3.5 


MALE GRANTOR DESIGNATED AS SINGLE NOT- 


ae EVIDENCE OF PREVIOUS MAR- 
RIAGE 


STANDARD: NOTWITHSTANDING THE DESIGNATION OF A 
GRANTOR AS A SINGLE MAN, AS AN UNMARRIED MAN, 
OR AS A WIDOWER, IF THE CHAIN OF TITLE INDICATES 
THAT SAID GRANTOR WAS A MARRIED MAN AT ANY 
TIME DURING THE PERIOD OF HIS OWNERSHIP, AN EXAM- 
INER SHOULD REQUIRE SATISFACTORY RECORD EVIDENCE 
OF THE DISPOSITION OF THE WIFE’S DOWER INTEREST BY 
DEATH, DIVORCE OR OTHERWISE. 


Problem: John Doe, the owner of Blackacre, conveyed same describ- 
ing himself as a single man. Several years previously, John 
Doe and Mary Doe, his wife, had mortgaged Blackacre. 
Nothing of record shows the disposition of the dower rights 
of Mary Doe. Is an examiner justified in assuming that the 
grantee takes free of the possible dower rights of Mary 
Doe? 

Answer: No. 


Authorities: 2 Patton on Titles §339 (2d ed. 1957). 
Firebaugh v. Wittenberg, 309 Ill. 536, 141 N.E. 379 (1923). 
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3.6 


STANDARD 3.6 


DEED PURPORTING TO CORRECT A DESCRIPTION 
IN PREVIOUS DEED 


STANDARD: A GRANTOR WHO HAS CONVEYED LAND BY 
A COMPLETE AND UNAMBIGUOUS DESCRIPTION CANNOT 
AVOID THE EFFECT OF SUCH CONVEYANCE BY EXECUTING 
A NEW DEED TO THE GRANTEE CONVEYING ANOTHER PAR- 
CEL OF LAND, EVEN THOUGH SUCH DEED EXPRESSLY PUR- 
PORTS TO CORRECT AN ERRONEOUS DESCRIPTION IN THE 
FORMER DEED. 


Problem: John Doe conveyed the west half of Blackacre to Richard 
Roe. Doe later conveyed the east half of Blackacre to Roe 
by a deed containing a recital that it was executed to cor- 
rect an erroneous description in the previous deed. Doe 
then executed a deed of the west half of Blackacre to 
Simon Grant. Did Grant acquire marketable title to the 
west half of Blackacre? 


Answer: No. The later conveyance from Doe to Roe of the east 
half of Blackacre did not nullify the former conveyance of 
the west half of Blackacre. It is necessary for Grant to 
obtain a conveyance from Roe. 


Authorities: 26 C.].S. Deeds §31. 
Kirkpatrick v. Ault, 177 Kan. 552, 280 P.2d 637 (1955). 
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STANDARD: 


ATTORNEY 


STANDARD 3.7 
TIME OF RECORDING 


AN INSTRUMENT DULY EXECUTED BY AN 
IN FACT UNDER A PROPER POWER OF ATTOR- 


NEY IS NOT AFFECTED BY THE FAILURE TO RECORD THE 


POWER OF 


ATTORNEY UNTIL AFTER THE INSTRUMENT EX- 


ECUTED THEREUNDER WAS RECORDED, PROVIDED THERE 
WERE NO INTERVENING EQUITIES. 


Problem A: 


Answer: 


Problem B: 


Answer: 
Authorities: 
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John Doe and Mary Doe, his wife, by Sam Smith, as their 
attorney in fact, conveyed Blackacre to Richard Roe by 
deed executed in regular form and promptly recorded in 
1952. In 1954 the Power of Attorney was recorded and 
there were no intervening claimants to the property. Does 
Roe have marketable record title? 


Yes. Provided the Power of Attorney was executed prior 
to the time it was exercised or included words of ratifi- 
cation. 


Same facts as above except that in 1953 a judgment was 
recorded against John Doe and Mary Doe, his wife. Does 
Richard Roe take free of the judgment? 


No. 


Fla. Stat. §695.01 (1957). 
Huselton v. Liggett, 110 Kan. 145, 202 P. 972 (1921). 
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STANDARD 3.8 
DELAY IN RECORDING CONVEYANCE 


STANDARD: DELAY IN RECORDING A CONVEYANCE WILL 
NOT AFFECT THE TITLE THEREBY ACQUIRED EXCEPT WHERE 
THERE ARE INTERVENING RIGHTS OF A THIRD PERSON. 


Problem: Richard Roe conveyed Blackacre to John Doe. The deed 
was not recorded until twelve years after its execution 
and acknowledgement. No question of third party rights 
is involved. Is the deed valid? 


Answer: Yes. 


Authorities: Moyer v. Clark, 72 So. 2d 905 (Fla. 1954). 
Black v. Skinner Manufacturing Co., 53 Fla. 1090, 43 So. 
919 (1907). 
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STANDARD 3.9 
AFFIDAVIT 


STANDARD: WHENEVER POSSIBLE AND IN CONFORMITY 
WITH THE STANDARDS PROMULGATED HERE, THE EXAM- 
INER SHOULD ACCEPT AND RELY ON AN AFFIDAVIT WHICH 


NEGATIVES A POSSIBLE DEFECT IN AN OTHERWISE MAR- 
KETABLE TITLE. 


Problem A: Blackacre was conveyed to John Doe. Later a conveyance 
appears from J. Doe. May an affidavit that grantee and 
grantor are one and the same person be accepted as true? 

Answer: Yes. 


Problem B: Blackacre was conveyed to John Doe. A judgment appears 
against J. Doe. May an affidavit to the effect that J. Doe 
and John Doe are not the same people be accepted? 

Answer: Yes. 


Problem C: Blackacre was owned by John Doe and Jane Doe, his wife, 
as an estate by the entireties. There is a conveyance by 
Jane Doe, a widow, and a death certificate of J. Doe ap- 
pears of record. May an affidavit be accepted that J. Doe 
and John Doe are one and the same person? 


Answer: Yes. 


Problem D: Blackacre was conveyed to Simon Grant. Simon Grant then 
conveyed to John Doe. There was no recitation of the mari- 
tal status of Simon Grant, on the deed of conveyance. 
Should an affidavit stating that Simon Grant was a single 
man at the time of the conveyance be accepted? 


Answer: Yes. 


Problem E: A.B.C. Corporation was dissolved and a deed was executed 
by the directors. May an affidavit in the form of a certifi- 
cate by the secretary of the dissolved corporation identify- 
ing the last board of directors be accepted for that purpose? 

Answer: Yes. 


Authorities: Johnston v. State, 65 Fla. 429, 62 So. 655 (1913). 
Burroughs v. State, 17 Fla. 643, 7 A.L.R. 1171 (1880). 
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STANDARD 3.10 


NECESSITY FOR RELEASE OF DOWER BY 
SURVIVING WIFE 


STANDARD: THE WIDOW MUST JOIN IN A SALE OF REAL 
PROPERTY BY THE PERSONAL REPRESENTATIVE UP UNTIL 
THE TIME HER RIGHT TO TAKE DOWER IS BARRED BY LAW. 


Problem: John Doe was survived by his widow. At the time of the 
sale by Richard Roe, the personal representative, to Simon 
Grant, she had made no election to take dower, and her 
statutory time for such election had not run. Is Simon 
Grant’s title marketable? 

Answer: No. In such a case, it is necessary that the widow consent 
to the sale or join with the personal representative in the 
execution of the deed. 

Authorities: Fla. Stat. §733.25 (1955). 
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CHAPTER IV 
CORPORATIONS 
STANDARD 4.1 


ACKNOWLEDGMENT OF CORPORATE 
INSTRUMENTS 


STANDARD: WHERE AN INSTRUMENT OF A CORPORATION 
IS EXECUTED BY THE PROPER OFFICER OR OFFICERS WHO 
ARE DESIGNATED IN THE INSTRUMENT AS SUCH, BUT 
WHOSE CAPACITIES ARE NOT RECITED IN THE ACKNOWL- 
EDGMENT AND THE NOTARY STATED THAT HE KNEW THE 
PERSONS WHO EXECUTED THE INSTRUMENT AND THAT 
SUCH PERSONS EXECUTED THE DOCUMENT FOR THE USES 
AND PURPOSES THEREIN STATED, SUCH ACKNOWLEDGMENT 
IS VALID. 


Problem: A corporate instrument is executed by John Doe as Presi- 
dent and Richard Roe as Secretary. Their respective offices 
are set out under their signatures. The acknowledgment 
merely recites: 


“On this day before me personally appeared John Doe and Richard 
Roe, well known to me and known to me to be the persons described 
in and who executed the foregoing instrument, and they acknowl- 
edged that they executed same for the purposes therein expressed.” 
Is the acknowledgement sufficient to entitle the instrument 
to be recorded? 


Answer: Yes. 
Authorities: House of Lyons v. Marcus, 72 So. 2d 34 (Fla. 1954). 


MARCH, 1959 * SUPPLEMENT 243 


4.| 
Ry 
. 


4.2 


STANDARD 4.2 


CONVEYANCE OF ALL ASSETS OF A 


CORPORATION 


STANDARD: UNLESS THE RECORD AFFIRMATIVELY SHOWS 
THAT A CORPORATE DEED IN THE CHAIN OF TITLE CON- 
STITUTED A CONVEYANCE OF ALL ASSETS OF THE CORPO- 
RATION, AN EXAMINER MAY ASSUME THAT ONLY AN 
ORDINARY TRANSACTION WAS INVOLVED AND NEED NOT 
INQUIRE CONCERNING COMPLIANCE WITH SECTION 608.19 
FLORIDA STATUTES, REQUIRING AUTHORIZATION BY A 
MAJORITY OF THE STOCKHOLDERS FOR A SALE OF ALL 
CORPORATE ASSETS. 


Problem A: 


Answer: 
Problem B: 


Answer: 


Comment: 
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Appearing in the chain of title is a properly executed deed 
of a corporation conveying one or more parcels of land. 
Nothing on the record shows that the property conveyed 
constituted all of the assets of the corporation. Must an 
examiner make independent inquiry as to whether the con- 
veyance was a conveyance of all assets of the corporation 
and whether the corporation complied with the provisions 
of Section 608.19? 


No. 


The deed of the corporation recites, or the record otherwise 
shows, that the deed was a conveyance of all corporate 
assets. Must the examiner satisfy himself as to compliance 
with Section 608.19? 


Yes. 


There is a strong possibility that Section 608.19 is not 
mandatory but is permissive and that any deed of a corpo- 
ration executed under 689.01 or 692.01 is valid if made to 
an innocent purchaser. 
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STANDARD 4.3 
CONVEYANCE BY CORPORATIONS 


STANDARD: A CORPORATION MAY CONVEY ITS LAND BY 
DEED, SEALED WITH THE COMMON OR CORPORATE SEAL, 
AND SIGNED IN ITS NAME BY ITS PRESIDENT OR ANY 
VICE-PRESIDENT OR CHIEF EXECUTIVE OFFICER. 


Problem A: A.B.C. Corporation conveyed Blackacre by deed executed 
by the executive officer of the corporation whose signature 
was witnessed by two witnesses. Neither the Secretary or 
Assistant Secretary of the corporation attested the signature 
of the executive officer. Is the conveyance valid? 


Answer: Yes. 


Problem B: A.B.C. Corporation conveyed its land under its corporation 
seal in its name and executed by its President. There were 
no subscribing witnesses. Is the conveyance valid? 


Answer: Yes. 


Authorities: Adams v. Whittle, 101 Fla. 705, 135 So. 152 (1931). 
Norman v. Beekman, 58 Fla. 325, 50 So. 876 (1909). 
Douglass v. State Bank, 77 Fla. 830, 82 So. 593 (1919). 
Campbell v. McLaurin Investment Co., 74 Fla. 501, 77 So. 
277 (1917). 
Fla. Stat. §692.01 (1957). 


Comment: The above method is permissive. However, conveyance 
may also be made under Fla. Stat. $689.01 (1957). 
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STANDARD 4.4 
CONVEYANCES BY FOREIGN CORPORATION 


STANDARD: THE FAILURE OF A FOREIGN CORPORATION 
TO OBTAIN A PERMIT TO TRANSACT BUSINESS IN FLORIDA 
DOES NOT INVALIDATE TITLE TO FLORIDA REALTY AC- 
QUIRED, AND ITS GRANTEE OBTAINS A MARKETABLE TITLE. 


Problem: A.B.C. Company, a New York corporation, is record owner 
of a tract of land in Florida. It has never obtained a per- 
mit to transact business in Florida. The corporation con- 
veys the property. Is the conveyance valid? 


Answer: Yes. 


Authorities: Fla. Stat. §§613.01, 613.04 (1957). 


Hogue v. Morrison Const. Co. Inc. of Virginia, 115 Fla. 
293, 156 So. 377 (1934). 
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Problem: 


Answer: 
Authorities: 
Comment: 


Authorities: 
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STANDARD 4.5 


CORPORATION CONVEYANCE WHILE DELINQUENT 
IN THE PAYMENT OF CORPORATE TAXES 


STANDARD: THE VALIDITY OF A CONVEYANCE BY A COR- 
PORATION 
CORPORATION AT THE TIME OF SUCH CONVEYANCE IS 


DELINQUENT IN THE PAYMENT OF ITS ANNUAL CORPO- 
RATE TAXES. 


IS NOT AFFECTED BY THE FACT THAT THE 


A.B.C. Corporation conveyed a portion of its land. At that 
time it has not paid its annual corporate taxes for the 
previous year. It has not been dissolved, and is an existing 
corporate entity. Is the conveyance valid? 

Yes. 

Fla. Stat. §608.35 (1957). 

Prior to 1949, Section 610.11 Florida Statutes provided 
that such a delinquent corporation “shall forfeit its corpo- 
rate and Charter privileges and shall not be permitted to 
maintain any action, etc.” 

This language was the basis for some difference of opinion 
among attorneys as to whether the delinquency prohibited 
all acts of the corporation, including conveyances. 
However, in view of the generally accepted rule that even 
a de facto corporation may convey its property, it is rea- 
sonable to assume that no such prohibition was intended by 
the language of the Statute. See Boake v. Gulf Ice Com- 
pany, 5 So. 247, in which the Florida Supreme Court said: 
“It is settled that a conveyance by a corporation will not be treated 
as invalid merely because the corporation was not formed under 
authority of Law and the same rule applies to transfers of personal 
property and choses in action by corporations de facto.” 

This seems particularly true when we consider that such a 
construction would have permitted a corporation to take 
advantage of its own delinquency in questioning the va- 
lidity of its own conveyances. 

The only penalty provided by 608.35 Florida Statutes is 
that the corporation shall not be permitted to maintain or 
defend any action in the courts of this state. 

See also Fla. Stat. §692.04 (1957). 

Webb v. Scott, 129 Fla. 111, 176 So. 442 (1936). 

Gray v. Central Florida Lumber Company, 104 Fla. 446, 
140 So. 320 (1932). 

Diaz v. Parkland Estates, 114 Fla. 273, 154 So. 199 (1934). 
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STANDARD 4.6 


CORPORATION NAME OMITTED FROM 


SIGNATURE 


STANDARD: THE VALIDITY OF A CONVEYANCE BY COR- 


PORATION 


IS NOT AFFECTED BY THE OMISSION OF THE 


CORPORATE NAME OVER THE SIGNATURE OF THE OFFICER 
EXECUTING THE CONVEYANCE WHERE THE CORPORATION 
NAME APPEARS IN THE BODY OF THE INSTRUMENT AS THE 
GRANTOR AND THE INSTRUMENT IS OTHERWISE PROPERLY 
EXECUTED AND ACKNOWLEDGED. 


Problem: 


Answer: 


Authorities: 


Comment: 
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A.B.C. Corporation is named in the body of a deed as the 
grantor. The deed is signed by “John Doe, President,” or 
“John Doe, President of A.B.C. Corporation,” but the name 
of the corporation does not appear immediately above the 
signature of the President. Is the deed valid? 


Yes. 


Ballas v. Lake Weir Light and Water Co., 100 Fla. 913, 130 
So. 421 (1930). 

7 Fletcher Cyclopedia Corporations $3021 (perm. ed. 
1931) et seq. and cases cited. 


In the Ballas case an executory contract and not a convey- 
ance was involved, but the principles stated appear to 
apply with equal weight to a conveyance. There is some 
conflict of authority in the decisions of Courts of other 
jurisdictions cited in Fletcher but the weight of that au- 
thority supports the standard as stated above. 
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STANDARD: 


STANDARD 4.7 
OF SCROLL SEAL BY CORPORATION 


A CORPORATION MAY USE A SCROLL SEAL IN 


LIEU OF AN IMPRESSION SEAL WHEREVER A CORPORATE 
SEAL IS REQUIRED. 


Problem: 


Answer: 


Authorities: 
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A deed of A.B.C. Corporation was executed by its presi- 
dent (or vice president). A scroll seal was used instead of 


an impression seal. There were no witnesses. Is the deed 
valid? 


Yes. 


Fla. Stat. $695.07 (1957). 

Campbell v. McLaurin Investment Company, 74 Fla. 501, 
77 So. 277 (1917). 

Sarasota Kennel Club v. Shea, 56 So. 2d 505 (Fla. 1952). 
Zouchas v. Town of Medley, 66 So. 2d 238 (Fla. 1953). 
Hull v. Maryland Casualty Company, 79 So. 2d 517 (Fla. 
1954). 
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CHAPTER V 
ESTATES OF DECEDENTS 
STANDARD 5.1 


TITLE DERIVED THROUGH INTESTATE 
DECEDENT 


STANDARD: TITLE TO REAL ESTATE, EXCEPT HOMESTEAD, 
OF AN INTESTATE DECEDENT PASSES AS OF THE DATE OF 
HIS DEATH TO HIS HEIRS SUBJECT TO: (1) WIDOW’S ELEC- 
TION OF DOWER; (2) THE RIGHT AND DUTY OF THE AD- 
MINISTRATOR TO POSSESS SAID REAL ESTATE AND TO 
RECEIVE THE INCOME THEREFROM; (3) THE POSSIBILITY 
OF SALE FOR THE PURPOSE OF PAYMENT OF EXPENSES OF 
ADMINISTRATION, DEBTS AND TAXES, OR FOR DISTRIBU- 
TION; AND (4) THE LIEN OF ESTATE TAXES, IF ANY. 


Problem: John Doe died intestate and his estate was probated but 
certain real estate was omitted from the inventory and the 
order assigning residue. The residual heirs conveyed to 
Richard Roe. Is Roe’s title marketable? 


Answer: Yes, provided (1) the widow has waived her dower interest 
or failed to make her election within the statutory period, 
(2) all expenses of administration and debts and taxes have 
been paid, and (3) Federal and Florida estate taxes have 
been paid or more than ten years has elapsed since the 
date of decedent's death. 


Authorities: Fla. Stat. §198.01 (1957) et seq., 731.05, 731.34, 731.35, 
733.01, 733.23, 733.24, 733.25, 734.03, 734.041. 
Estate of Lockie (1953) 21 T.C. 64. 
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5.2 


Problem: 


Answer: 


Authorities: 


Comment: 
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STANDARD: 
PASSES TITLE TO REAL ESTATE. WHEN PROBATED, THE 
WILL IS AN INSTRUMENT OF TITLE RELATING BACK TO 


THE DEATH OF THE TESTATOR AND TAKING EFFECT AS OF 
THAT DATE. 


STANDARD 5.2 


TITLE DERIVED THROUGH TESTATE DECEDENT 


IN A TESTATE ESTATE, IT IS THE WILL THAT 


John Doe died testate. His will was admitted to probate 
and all necessary and proper administrative functions were 
accomplished. The will contained no specific devise of real 
estate, but the residual estate was devised and bequeathed 
to Doe’s three unmarried children. In the order of distri- 
bution upon the executor’s final account, the real estate 
was distributed to the children of Doe, but the legal 
description in the order was erroneous. Doe’s children 
conveyed the real estate to Richard Roe. Is Roe’s title 
marketable? 


Yes, title to the real estate passed to the children under 
the will as of the date of Doe’s death. The order of distri- 
bution is in effect a transfer of the personal representative's 
right of possession and not a conveyance of title. 


Fla. Stat. §§732.26, 731.21 (1957). 


Assumption is made in the above case that the order of 
distribution contains nothing which might be at variance, 
with any provisions of the will respecting life tenancies, 
future interest, contingent remainders or the like, as the 
order of distribution would then be in effect an order con- 
struing the will. 
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STANDARD 5.3 


RIGHT OF DEVISEE WHERE NO ORDER OF 
DISTRIBUTION ENTERED 


STANDARD: AN ORDER OF FINAL DISCHARGE DIVESTS THE 


PERSONAL REPRESENTATIVE OF HIS CONTROL TO ESTATE 
PROPERTY. 


Problem: John Doe died devising Blackacre by his will to his son, 
Richard Doe. The estate was administred and a final dis- 
charge of the personal representative entered. There was 
no petition for distribution of assets of the estate. Richard 
Doe sold Blackacre to Simon Grant. Was Simon Grant’s 
title marketable? 


Answer: Yes. The better practice would be for the personal repre- 
sentative to apply by petition for an order authorizing him 
to surrender possession of the described real estate to the 
heir or devisee, and for such an order to be entered. 


Authorities: Fla. Stat. §734.04 (1955). 


252 THE FLORIDA BAR JOURNAL 


| 
23 
| 
| 
| 


STANDARD 5.4 


SALE OF REAL PROPERTY BY PERSONAL 


REPRESENTATIVES 


STANDARD: WHERE THE WILL GIVES TO THE PERSONAL 
REPRESENTATIVE POWER TO SELL REAL PROPERTY, NEITHER 
PRIOR AUTHORIZATION NOR SUBSEQUENT CONFIRMATION 
BY THE COURT IS REQUIRED TO PASS TITLE TO THE PUR- 


CHASER. 


Problem: 


Answer: 


Authorities: 
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John Doe appoints Richard Roe as his executor in his will 
which contains the following provision: “I confer upon my 
executor full authority to sell and convey any part or all 
of my estate.” During the course of the administration of 
the estate, Richard Roe sold Blackacre to Simon Grant 
without authorization by the Court or without confirmation 
after the sale. Blackacre was not homestead. Is the title of 
Simon Grant marketable? 


Yes. 


Fla. Stat. §733.22 (1955). 


1 Redfearn on Wills and Administration of Estates in Flor- 
ida, $310 at 575 (8rd ed. 1957). 
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STANDARD 5.5 


DEED UNDER POWER OF SALE GRANTED TO 
TWO OR MORE EXECUTORS 


STANDARD: ALL QUALIFIED AND SURVIVING EXECUTORS 
MUST UNITE IN EXECUTING A DEED PURSUANT TO A 
POWER OF SALE UNDER THE TERMS OF A WILL UNLESS 
THE WILL AUTHORIZES LESS THAN ALL OF THEM TO CON- 
VEY, OR UNLESS THE COUNTY JUDGE HAS AUTHORIZED 
LESS THAN ALL TO ACT BY AN ORDER ENTERED TO THAT 
EFFECT. 


Problem: The will of John Doe contained a power of sale and named 
Richard Roe, John James and Henry Smith, as executors. 
All three qualify. Richard Roe and Henry Smith, as exec- 
utors, execute and deliver a deed to Simon Grant convey- 
ing estate property to him for full consideration. Is the 
deed valid? 


Answer: No, unless the county judge has, by special order, author- 
ized the conveyance by Roe and Smith. 


Authorities: Fla. Stat. §732.50 (1957). 
Williams v. Howard Cole & Co., Inc., 159 Fla. 151, 31 So. 
2d 914 (1947). 
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STANDARD 5.6 


EXERCISE OF POWER OF SALE 
CONFERRED BY WILL 


STANDARD: UNLESS THE POWER OF SALE CONTAINED IN 
A WILL IS EXPRESSLY LIMITED TO THE INDIVIDUAL NAMED 
IN THE WILL AS EXECUTOR, OR UNLESS IT CLEARLY AP- 
PEARS THAT IT WAS THE INTENT OF THE TESTATOR TO 
LIMIT THE POWER OF SALE TO THAT INDIVIDUAL THE 
POWER OF SALE MAY BE EXERCISED BY A SUCCESSOR. 


Problem: 


Answer: 


Authorities: 


Comment: 
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The Will of John Doe empowered Richard Roe Executor 
because of Testators personal trust in Roe’s integrity and 
business judgment to sell Real Property. Richard Roe did 
not qualify as Executor. Johnson was named administrator, 
C.T.A., and as such conveyed Real Property to Smith with- 
out order of Court. Is Smith’s title marketable? 


No. 


Standard Oil Co. v. Mehrtens, 96 Fla. 455, 118 So. 216 
(1928). 


Christopher v. Mungen, 61 Fla. 518, 55 So. 273 (1911) see 
note 5. 


If the Power of Sale contains words which show that that 
power is limited to a particular person and not the office 
of executor, then the powers are personal to the named 
executor and cannot be exercised by a. successor. 
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STANDARD 5.7 


POWER TO SELL DOES NOT INCLUDE 
POWER TO MORTGAGE 


STANDARD: GENERAL POWER OF SALE OF REAL ESTATE 
CONTAINED IN A WILL DOES NOT AUTHORIZE THE EXEC- 
UTOR TO MORTGAGE REAL ESTATE. 


Problem: The will of John Doe named Richard Roe as executor and 
contained a valid power of sale. Roe, as executor, bor- 
rowed $1,000, which he used for proper estate purposes. 
To secure this loan, Roe, without an order of court, but 
acting under the power in the will, executed and delivered 
a mortgage on estate property. Is the mortgage valid? 


Answer: No. 


Authorities: Fridenburg v. Wilson, 30 Fla. 359 (1883). 
Wilson v. Fridenburg, 21 Fla. 386 (1885). 


Standard Oil Co. v. Mehrtens. 96 Fla. 455, 118 So. 216 
(1928). 
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STANDARD 5.8 


ACQUISITION OF ESTATE LANDS BY 
FIDUCIARIES 


STANDARD: IF ESTATE LANDS ARE TRANSFERRED, DIRECT- 
LY OR INDIRECTLY, BY A FIDUCIARY TO HIMSELF IN AN 
INDIVIDUAL CAPACITY, THE TITLE THUS ACQUIRED IS NOT 


MARKETABLE, UNLESS AUTHORIZED BY ORDER OF COURT 
UNDER STATUTE. 


Problem: The will of John Doe, which was duly probated, empow- 
ered Richard Roe, executor, to sell real estate without 
order of court. Roe, as executor, conveyed the property 
to himself, for full consideration. Is Roe’s title marketable? 


Answer: No. 


Authorities: Fla. Stat. $733.31 (1957). 
Griffin v. Bolen, 149 Fla. 317, 5 So. 2d 690 (1942). 


Comment: A personal representative occupies a place of trust and con- 
fidence, and when he purchases at his own sale, either di- 
rectly or indirectly, the sale is voidable at the election of 
the person interested in the estate. 
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STANDARD 5.9 


POWERS OF SURVIVING OR SUCCESSOR 
FIDUCIARY 


STANDARD: IN EVENT OF THE DEATH, RESIGNATION, DEC- 
LINATION OR FAILURE TO QUALIFY OF ONE OR MORE OF 
SEVERAL EXECUTORS NAMED IN A WILL, THE SURVIVING 
QUALIFIED EXECUTOR, OR EXECUTORS, OR AN ADMINIS- 
TRATOR WITH THE WILL ANNEXED, OR AN ADMINISTRA- 
TOR DE BONIS NON MAY EXERCISE A POWER OF SALE 
CONTAINED IN THE WILL AS FULLY AS THE NAMED EXEC- 
UTORS UNLESS THE WILL PROVIDES OTHERWISE. 


Problem A: The will of John Doe contained a power of sale and named 
John Smith, Richard Roe and Henry James as executors, 


Smith did not qualify as executor. May Roe and James 
exercise the power? 


Answer: Yes. Section 732.50 so provides. 


Problem B: Same circumstances as above, except James and Roe both 
die pending administration and Jack Johnson is appointed 
administrator C.T.A. de bonis non. May Johnson exercise 
the power? 


Answer: Yes. Section 733.22 so provides. 


Authorities: Fla. Stat. §§733.22, 732.50 (1957). 
Mitchell v. Bogue, 142 Fla. 787, 196 So. 306 (1940), deals 
with power of administrator to convey. 
Stewart v. Mathews, 19 Fla. 752 (1883). 
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STANDARD 5.10 
LIMITATION ON POWER OF SALE 


STANDARD: A POWER OF SALE CONTAINED IN A WILL 
MAY BE EXERCISED ONLY FOR THE PURPOSES STATED IN 
THE WILL. 


Problem: The will of John Doe gave his executor power of sale 
for purpose of paying debts of John Doe to L. Shark. At 
time of probate there was no indebtedness to L. Shark. 
The executor, for full consideration, but without Order of 
the Court sold Real Estate to Richard Roe. Is Roe’s title 


marketable? 
Answer: No. Executor had no Power of Sale under will. 
Authorities: Standard Oil Co. v. Mehrtens, 96 Fla. 455, 118 So. 216 
(1928). 
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ATE TRANSACTIONS 
FREE APPROVAL 


The Florida Applications 


! Boyer’s FLORIDA REAL ESTATE TRANSACTIONS was written to supply the need 
for a really definitive legal treatise that would spell out the distinctions and special 
applications that must be respected in the state of Florida. The Florida attorney needs 
to marshal all the Florida precedent there is behind his position. He needs comprehen- 
sive treatment of problems which, like questions relating to water law, are dealt with 
in a way peculiar to Florida. 


Thorough Yet Concise 


It is thorough in coverage. It is thorough in documentation. It is thorough in definitive- 
ness. 


Designed to Save Time 


But on top of all this it is written in such a way that you can get a QUICK ANSWER. 
It is designed to SAVE TIME for you in your daily practice, to make it easy for you 
to apply the principle at once and get the supporting data later. 


The Practical Slant 


Boyer’s first concern is to tell you what to do. His second concern is to tell you exactly 
how to do it. His third concern is to call your attentoin to collateral matters which 
should at the same time be considered. And his fourth concern is to mark all the 
possible pitfalls that may beset you, and to trace routes around them. 


Interspersed Forms 


iT] Another practical feature is the inclusion of properly worded clauses right in the body of 
the text. These clauses—or they might be documents of any description, affidavits, let- 
ters, memos, etc.—are all impeccably worded and are set out from the rest of the text 


in bold face type. 

No New Editions 
As this book is issued, in a sturdy expansion binder, any changes in the law can be 
taken care of by replacement of pages, without the necessity of new editions. 


t To MATTHEW BENDER & COMPANY, INC. 
Albany 1, New York 


Please send me a first press copy of Boyer’s 
FLORIDA REAL ESTATE TRANSACTIONS for 
2 Weeks’ FREE EXAMINATION. Price if re- 


. 2 WEEKS’ 


ne FREE tained, $30. 
Name 
APPROVAL Firm 
Address 
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CHAPTER VI 


JOINT TENANCIES, TENANCIES BY THE 
ENTIRETIES AND TENANCIES IN COMMON 


— 
STANDARD 6.1 ) 
CREATION OF TENANCY BY ENTIRETIES 


STANDARD: A DEED TO TWO PERSONS WHO ARE, IN FACT, 
HUSBAND AND WIFE, EVEN THOUGH NOT SO DESIGNATED 
CREATES A TENANCY BY THE ENTIRETIES, ALTHOUGH PROOF 
OF THE RELATIONSHIP SHOULD BE REQUIRED. 


Problem: Blackacre was deeded to John Doe and Mary Doe. Later 
Mary Doe, as the survivor of John Doe conveyed to Rich- 
ard Roe by a deed to which a death certificate of John Doe 
was attached. Is Richard Roe’s title to Blackacre market- 
able? 


Answer: Yes, provided an affidavit or other suitable evidence ap- 
pears of record showing that John Doe and Mary Doe 
were, in fact, husband and wife when they acquired title 
and such relationship continued until Doe’s death. 


Comment: Deed from one spouse direct to other spouse does not 
create an estate by the entirety unless purpose to create 
such an estate is affirmatively stated. 


Authorities: Fla. Stat. $689.11 (1957). 
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6.2 


STANDARD 6.2 
CREATION OF JOINT TENANCY 


STANDARD: A DEED TO TWO OR MORE GRANTEES WHO 
ARE NOT HUSBAND AND WIFE, AS “JOINT TENANTS” CRE- 
ATES A “TENANCY IN COMMON” UNLESS THE DEED EX- 
PRESSLY PROVIDES FOR THE RIGHT OF SURVIVORSHIP. 


Problem A: Blackacre was deeded to John Doe and Richard Roe as 
joint tenants. John Doe dies and Richard Roe conveys the 


entire fee to Simon Grant. Is Simon Grant’s title market- 
able? 


Answer: No. 


Problem B: Blackacre was deeded to John Doe and Richard Roe as 
joint tenants, with right of survivorship. John Doe dies and 
Richard Roe conveys the entire fee to Simon Grant. Is 
Simon Grant's title marketable? 


Answer: Yes. 


Authorities: Fla. Stat. §689.15 (1957). 
Kozacik v. Kozacik, 157 Fla. 597, 26 So. 2d 659 (1946). 
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STANDARD 6.3 


CONVEYANCE OF ENTIRETIES PROPERTY BY 
ONE SPOUSE TO A THIRD PERSON 


STANDARD: NO INTEREST IN LAND HELD AS TENANTS BY 
THE ENTIRETIES CAN BE CONVEYED TO A THIRD PERSON 
BY EITHER SPOUSE ACTING ALONE. 


Problem A: 


Answer: 


Problem B: 


Answer: 


Authorities: 


Blackacre was owned by John Doe and Mary Doe, his wife, 
as tenants by the entireties. John Doe and Mary Doe con- 
veyed to Stephen Grant by separate deeds. Did Grant ac- 
quire marketable title to Blackacre? 


No. Neither deed should be considered effective to convey 
an interest in Blackacre. 


Blackacre was owned by John Doe and Mary Doe, his wife, 
as tenants by the entireties. John Doe, a married man, con- 
veyed Blackacre to Stephen Grant without having his wife 
join in the deed. Subsequently, Mary Doe predeceased John 
Doe. Did Grant acquire marketable title to Blackacre? 


No. A deed to a third person from one of the tenants by 
the entireties is a nullity and remains a nullity even though 
the grantor survives the other tenant. It is immaterial 
whether the deed is a warranty or a quit-claim. The same 
result follows in the case of a mortgage so executed by one 
of the tenants. 7 

Ohio Butterine Co. v. Hargrove, 79 Fla. 458, 84 So. 376 
(1920). 
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STANDARD 6.4 


CONVEYANCE OF ENTIRETIES PROPERTY BY 
ONE SPOUSE TO THE OTHER 


STANDARD: A CONVEYANCE OF LAND, HELD AS TENANTS 
BY THE ENTIRETIES, BY ONE SPOUSE TO THE OTHER VESTS 
TITLE IN THE GRANTEE. 


Problem: Blackacre was owned by John Doe and Mary Doe, his wife, 
as tenants by the entireties. Later John Doe deeded to 


Mary Doe, his wife. Did Mary Doe acquire the fee simple 
title to Blackacre? 


Answer: Yes. 
Authorities: Hunt v. Covington, 145 Fla. 706, 200 So. 76 (1941). 


Comment: For questions which may arise with respect to homestead 
property, see: Church v. Lee, 102 Fla. 478, 136 So. 242 
(1931); Estep v. Herring, 154 Fla. 653, 18 So. 2d 683 
(1944); Kinney v. Mosher, 100 So. 2d 644 (Fla. 1958); 
Adkins Florida Real Estate Law §14.04 (1959). 
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STANDARD 6.5 


EFFECT OF DIVORCE ON PROPERTY HELD BY HUS- 
BAND AND WIFE AS TENANTS BY ENTIRETY 


STANDARD: UNLESS PROVIDED OTHERWISE BY THE DECREE 
OF DIVORCE, TITLE TO LAND HELD BY A HUSBAND AND 
WIFE AS TENANTS BY THE ENTIRETIES VESTS IN SAID PAR- 
TIES AS TENANTS IN COMMON WHEN A DIVORCE DECREE 
BECOMES FINAL. 


Problem: Title to Blackacre was vested in John Doe and Mary Doe, 
his wife. They were later divorced by decree which made 
no disposition of Blackacre. Thereafter, John Doe remar- 
ried. There was a conveyance by John Doe and Jane Doe 
to Richard Roe. Is Roe’s title marketable? 


Answer: No. The first wife of John Doe joined by her husband, if 
she was remarried, must also convey. 


Authorities: Fla. Stat. §689.15 (1957). 
Markland v. Markland, 155 Fla. 629, 21 So. 2d 145 (1945). 
Reid v. Reid, 68 So. 2d 821 (Fla. 1954). 
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CHAPTER VII 
LEASES 
STANDARD 7.1 
TRANSFER OF LESSEE’S INTEREST 


STANDARD: A LEASEHOLD ESTATE IS FREELY ALIENABLE 
UNLESS THE LEASE PROVIDES OTHERWISE. 


Problem: John Doe leases a building to Richard Roe. The lease is 
silent on the subject of assignment thereof. May Roe sub- 
lease or assign his lease? 


Answer: Yes. Where the lease does not prohibit its assignment there 
is no restraint upon its alienation. 


Authorities: Frisell v. Nichols, 94 Fla. 403, 114 So. 431 (1927). 
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STANDARD 7.2 


PRIORITY OF LEASE AS AGAINST 
SUBSEQUENT MORTGAGE 


STANDARD: A RECORDED LEASE IS AN ENCUMBRANCE ON 
THE TITLE SENIOR TO ALL SUBSEQUENT MORTGAGES BY 
THE LESSOR, SO THAT A FORECLOSURE OF SUCH SUBSE- 
QUENT MORTGAGE DOES NOT AFFECT THE LESSEE. 


Problem: John Doe leased his building to Richard Roe. The lease 
was recorded. John Doe later mortgaged the property to 
Simon Grant, who foreclosed for nonpayment on the mort- 
gage. Will the foreclosure proceedings terminate Richard 
Roe’s tenancy? 


Answer: No. 


Authorities: Jones v. Florida Lakeland Homes, Co., 95 Fla. 694, 117 So. 
228 (1928). 
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CHAPTER VIII 
LIENS 
STANDARD 8.1 


VALIDITY OF MECHANIC’S LIEN INCURRED BY 
LESSEE AS AGAINST LESSOR’S INTEREST 


STANDARD: MECHANIC’S AND MATERIALMEN’S LIENS FOR 
WORK DONE AND MATERIAL FURNISHED AT THE REQUEST 
OF A LESSEE MAY ENCUMBER THE TITLE OF THE LESSOR 


IN CASE THE LEASE CALLS FOR OR EVEN CONTEMPLATES 
IMPROVEMENTS BY THE LESSEE. 


Problem: John Doe leased his land to Richard Roe under a lease 
which required the land to be improved within five years. 
The lease contained an express provision that Roe may 
not encumber Doe’s interest or subject it to mechanics’ 
liens. Richard Roe built a building and a materialman 
filed a lien against the land for nonpayment by Roe. Is 
the lien enforceable against Doe’s interest? 


Answer: Yes. 


Authorities: Anderson v. Sokolik, 88 So. 2d 511 (1956). 
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CHAPTER IX 
MORTGAGES AND JUDGMENTS 
STANDARD 9.1 
LIEN OF JUDGMENT 


STANDARD: A JUDGMENT OR DECREE REQUIRING THE PAY- 
MENT OF MONEY RENDERED ON OR AFTER JUNE 5, 1939, 
DOES NOT BECOME A LIEN ON THE REAL ESTATE OF THE 
DEBTOR UNTIL A CERTIFIED TRANSCRIPT OF SAID JUDG- 
MENT OR DECREE IS RECORDED IN THE JUDGMENT LIEN 
RECORD IN THE COUNTY WHERE THE LAND LIES, OR UN- 
TIL A CERTIFIED TRANSCRIPT OF SAID JUDGMENT OR DE- 
CREE IS RECORDED IN THE “OFFICIAL RECORDS” IN THE 
COUNTY WHERE THE LAND LIES IF SUCH COUNTY USED 
“OFFICIAL RECORDS.” 


Problem A: “A” recovers a judgment against John Doe in 1948 but does 
not record a certified transcript of the judgment in the 
Judgment Lien Record or in the Official Record Book if 
such a system is used in that County. John Doe, the owner 
of Blackacre, conveyed that estate to Richard Roe in 1949. 
Is the title of Richard Roe free from the lien of the judg- 
ment? 


Answer: Yes. 
Comment: There is no question of fraud on creditors in this example. 
Authorities: Fla. Stat. §§55.10, 28.221(4) (1957). 


Problem B: John Doe, under a contract for deed, agreed to convey to 
Richard Roe, Blackacre. The agreement was recorded. At 
a later date “A” recovered a judgment against John Doe 
and recorded same in Judgment Lien Book or Official Rec- 
ord Book if such system is used in that county. Does the 
lien of the judgment attach to John Doe’s legal title? 


Answer: No. 


THE FLORIDA BAR JOURNAL 


9.1 
| 


STANDARD 9.2 


LIMITATIONS ON LIEN OF JUDGMENT 


STANDARD: 


NO JUDGMENT, ORDER OR DECREE OF ANY 


COURT SHALL BE A LIEN ON THE REAL PROPERTY WITHIN 
THE STATE AFTER THE EXPIRATION OF TWENTY YEARS 
FROM THE DATE OF THE ENTRY OF SUCH JUDGMENT, 
ORDER OR DECREE. 


Problem A: 


Answer: 
Authorities: 
Problem B: 


Answer: 


Authorities: 
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“A” recovered a judgment against John Doe on July 5, 
1940. He did not record his judgment in the Judgment 
Lien Record until August 3, 1945. When did the lien of 
his judgment expire? 

On midnight of July 4, 1960. 

Fla. Stat. §55.081 (1957). 


Same facts as above. When did the lien of the judgment 
attach to the real property owned by John Doe? 


At the time of recording in the Judgment Lien Record on 
August 3, 1945. 


Fla. Stat. §55.10 (1957). 


Nassau Realty Co., Inc. v. City of Jacksonville, 144 Fla. 
754, 198 So. 581 (1940). 
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STANDARD 9.3 


AN UNRECORDED MORTGAGE OR OIL, GAS OR MIN- 
ERAL LEASE REFERRED TO IN CHAIN OF TITLE 


STANDARD: A MORTGAGE OR OIL, GAS OR MINERAL LEASE 
REFERRED TO IN AN INSTRUMENT IN THE CHAIN OF TITLE 
BUT NOT APPEARING OF RECORD WILL ORDINARILY CON- 
STITUTE A CLOUD UPON THE TITLE. 


Problem A: 


Answer: 


Problem B: 


Answer: 


Problem C: 


Answer: 


Comment: 


Authorities: 
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A conveyance of Blackacre refers to an oil lease thereon 
held by X Oil Company. There is no oil lease of record 
affecting the property. May reference to the oil lease be 
disregarded? 


No. 


A conveyance of Blackacre refers to a mortgage thereon 
held by Richard Roe. There is no such mortgage of record 
affecting the property. May the reference to the mortgage 
be disregarded? 


No. 


A deed to Blackacre recites that it is subject to an oil lease 
held by X Oil Company. Such a lease does not appear of 
record. However, there is an oil lease of record affecting 
the property and running to Y Oil Company. May the ref- 
erence to the interest of X Oil Company be disregarded? 


No. 


The examiner must determine the extent of the interest 
referred to in the instrument from matters outside of the 
record. 


Pierson v. Bill, 133 Fla. 81, 182 So. 631 (1938). 

Gloss v. Hammond, 123 Fla. 471, 167 So. 373 (1936). 
Sapp v. Warner, 105 Fla. 245, 141 So. 124 (1932). 
Kemp v. Skivesen, 114 Fla. 667, 154 So. 688 (1934). 


THE FLORIDA BAR JOURNAL 


STANDARD 9.4 
DELAYED RECORDING OF DEED TO MORTGAGOR 


STANDARD: THE VALIDITY OF A MORTGAGE EXECUTED BY 
ONE WHO IS, IN FACT, THE OWNER, IS NOT AFFECTED 
BECAUSE IT IS RECORDED PRIOR TO THE RECORDING OF 
THE INSTRUMENT BY WHICH OWNERSHIP WAS ACQUIRED, 
WHERE RIGHTS OF THIRD PARTIES ARE NOT INVOLVED. 


Problem: Richard Roe conveyed Blackacre to John Doe, who there- 
after mortgaged it to Edward Lane. Recording of the 
mortgage preceded recording of the deed. No other in- 
strument covering Blackacre was recorded during this 
interval. Is the mortgage valid notwithstanding the delay 
in recording the deed to the mortgagor? 


Answer: Yes. As between the mortgagor and the mortgagee, the 
mortgage was effective without recording; and no rights 
of third persons are involved. 
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STANDARD 9.5 


TITLE ACQUIRED BY MORTGAGOR AFTER 
EXECUTION OF MORTGAGE 


STANDARD: A MORTGAGE GIVEN BY A MORTGAGOR THEN 


HAVING NO TITLE, BUT WHO SUBSEQUENTLY ACQUIRED TITLE, 
IS VALID. 


Problem: John Doe mortgaged Blackacre to Richard Doe. Doe was 
not then the owner of Blackacre, but subsequently acquired 
title thereto. Does the lien of Roe’s mortgage attach to 
the after-acquired title? 


Answer: Yes. The mortgagor's after-acquired title inures to the 
benefit of the mortgagee. 


Authorities: Marion Mtge. Co. v. Teate, 98 Fla. 713, 124 So. 172 (1929). 
(Deals with personal property) 
McCahill v. Travis Co., 45 So. 2d 191 (Fla. 1950). 
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STANDARD 9.6 


SATISFACTION OF MORTGAGE HELD BY ESTATE 
OF NON-RESIDENT DECEDENT 


STANDARD: THE SATISFACTION OF MORTGAGE MADE BY A 
FOREIGN PERSONAL REPRESENTATIVE TO WHICH IS AT- 
TACHED AN AUTHENTICATED COPY OF LETTERS SHOWING 
APPOINTMENT FOR MORE THAN THREE MONTHS AND 
WHERE NO ANCILLARY PROCEDURE HAD BEEN FILED IN 
THIS STATE MAY BE ACCEPTED AS A SATISFACTION OF 
MORTGAGE ENCUMBERING LANDS IN THIS STATE. 


Problem A: John Doe, the owner of Blackacre, had mortgaged his 
property to Richard Roe, a resident of Georgia. Richard 
Roe died and no ancillary proceedings were taken out in 
Florida for a period of three months. John Doe obtained 
a satisfaction of mortgage from the foreign personal rep- 
resentative to which was attached a duly authenticated 
copy of the letters of administration showing appointment 
more than three months prior to the date of the satisfac- 
tion of mortgage. Is such satisfaction of mortgage valid in 
this state without ancillary administration? 


Answer: Yes. 
Authorities: Fla. Stat. §734.30(3) (1957). 
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STANDARD 9.7 
MERGER OF TITLE AND MORTGAGE 


STANDARD: A DEED FROM THE FEE OWNER TO THE MORT- 
GAGE HOLDER WHICH SHOWS AN INTENTION TO DIS- 
CHARGE THE MORTGAGE, CREATES A MERGER AND THE 
MORTGAGE IS DISCHARED. 


Problem: John Doe conveyed Blackacre to Richard Roe, the holder 
of a mortgage encumbering Blackacre, reciting therein 
that said conveyance was given for the purpose of ex- 
tinguishing the debt. Was the mortgage discharged of 
record by the merger? 


Answer: Yes. 


Comment: The intention that the two estates merge must be clearly 
indicated on the record. 


Authorities: Morrow v. Commonwealth Life Ins. Co., 118 Fla. 171, 159 
So. 525 (1935). 
Stovall v. Stokes, 94 Fla. 717, 115 So. 828 (1927). 
Alderman v. Whidden, 142 Fla. 647, 195 So. 605 (1940). 
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STANDARD 9.8 


PRIORITY OF PURCHASE MONEY MORTGAGE 


STANDARD: 


OVER DOWER 


THE LIEN OF A PURCHASE MONEY MORTGAGE 


EXECUTED BY A MARRIED MAN ALONE, WHERE HE TOOK 
TITLE IN HIS OWN NAME, IS SUPERIOR TO THE DOWER 
RIGHTS OF HIS WIFE IN THE MORTGAGED LAND. 


Problem: 


Answer: 


Authorities: 


Note: 
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John Doe, a married man, purchased Blackacre in his own 
name and gave back to the Seller a purchase money 
mortgage. Mary Doe, his wife, did not join in the 
execution of the mortgage. The mortgage was later fore- 
closed by the holder. Could Mary Doe claim an inchoate 


right of dower even though not made a party to the 
foreclosure? 


No. 


Hatch v. Trabue, 99 Fla. 1169, 128 So. 420 (1930). 
Lewis v. Belknap, 96 So. 2d 212 (Fla. 1957). 


Do not apply this standard to a purchase money mortgage 
given by a married woman without the joinder of her 


husband. 
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STANDARD: 


CHAPTER X 
NAMES 

STANDARD 10.1 
ABBREVIATIONS 


ALL CUSTOMARY AND GENERALLY ACCEPTED 


ABBREVIATIONS OF FIRST NAMES AND MIDDLE NAMES 
SHOULD BE RECOGNIZED AS THE EQUIVALENT THEREOF. 


Problem: 


Answer: 


Authorities: 
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Blackacre was conveyed to L. Joseph Emery and Frederick 
Stephens as grantees. A conveyance is then executed by 
L. Jos. Emery and Fred’k Stephens as grantors. May 
identity of these grantors be presumed? 


Yes. 


Patton on Titles $49 (1st ed. 1938). 
Clinton v. Miller, 124 Mont. 463, 226 P.2d 487 (1951). 
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STANDARD 10.2 
RULE OF IDEM SONANS 


STANDARD: DIFFERENTLY SPELLED NAMES ARE PRESUMED 
TO BE THE SAME WHEN THEY SOUND ALIKE, OR WHEN 
THEIR SOUNDS CANNOT EASILY BE DISTINGUISHED, OR 
WHEN COMMON USAGE HAS, BY CORRUPTION OR ABBRE- 
VIATION, MADE THEIR PRONUNCIATION IDENTICAL. 


Problem: Blackacre was conveyed to Lawrence Emery and Frederick 
Stephens as grantees. A conveyance is then executed by 
Laurence Emory and Frederick Stevens as grantors. May 
the discrepancy in spelling be disregarded? 


Answer: Yes. 


Authorities: Burrows v. Hagerman, 159 Fla. 826, 33 So. 2d 34 (1947). 
See Fla. Stat. §689.19—10 year Stat. of Limitations. 
Altman v. Simon, 109 Fla. 196, 147 So. 222 (1933). 
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STANDARD 10.3 
RECITALS OF IDENTITY IN CONVEYANCES 


STANDARD: A RECITAL OF IDENTITY, CONTAINED IN A 
CONVEYANCY EXECUTED BY THE PERSON WHOSE IDENTITY 
IS RECITED, MAY BE RELIED UPON UNLESS THERE IS SOME 
GENUINE REASON TO DOUBT THE TRUTH OF THE RECITAL. 


Problem A: Blackacre was conveyed to Joe Emery. A conveyance is 
then executed by J. Lawrence Emery, “said J. Lawrence 
Emery being also known as Joe Emery” as grantor. May 
indentity of the grantee and grantor be presumed?” 


Answer: Yes. 


Problem B: Blackacre was conveyed to Laura Emery, as grantee. 
A conveyance is then executed by Laura Graham, formerly 
Laura Emery, or (nee Laura Emery) as grantor. Mav 
identity of the grantee or grantor be presumed? 


Answer: Yes. 


Authorities: Scott v. Kirkham, 165 Kan. 140, P.2d 185 (1948). 
People v. Casey, 399 Ill. 374, 77 N.E.2d 812 (1948). 
Fla. Stat. $689.19 (1957). 
Patton on Titles $182 (1st ed. 1938). 
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STANDARD 10.4 


USE OR NON-USE OF MIDDLE NAMES 
AND INITIALS 


STANDARD: THE USE IN ONE INSTRUMENT AND NON-USE 
IN ANOTHER OF A MIDDLE NAME OR INITIAL ORDINARILY 


DOES NOT CREATE A QUESTION OF IDENTITY AFFECTING 
TITLES. 


Problem A: Blackacre was conveyed to Lawrence Emery. A convey- 
ance was then executed by Lawrence J. Emery. May 
identity of these persons be presumed? 


Answer: Yes. 
Problem B: Black acre was conveyed to Lawrence Emery. A convey- 


ance is then executed by Lawrence Joseph Emery. May 
identity of these persons be presumed? 


Answer: Yes. 
Problem C: Blackacre was conveyed to Lawrence J. Emery. A convey- 


ance is then executed by Lawrence Joseph Emery. May 
identity of these persons be presumed? 


Answer: Yes. 


Authorities: Carlton v. Phelan, 100 Fla. 1164, 131 So. 117 (1930). 
Burroughs v. State, 17 Fla. 643 (1880). 
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STANDARD 10.5 
EFFECT OF SUFFIX 


STANDARD: ALTHOUGH IDENTITY OF NAME RAISES THE 
PRESUMPTION OF IDENTITY OF PERSON, THE ADDITION OF 
A SUFFIX SUCH AS “JR.” OR “II” TO THE NAME OF A 
SUBSEQUENT GRANTOR MAY REBUT THE PRESUMPTION OF 
IDENTITY WITH THE PRIOR GRANTEE. 


Problem: 


Answer: 


Authorities: 
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Blackacre was conveyed to John Doe. Later a conveyance 
thereof was executed by John Doe, Jr., as grantor. May 
identity of these persons be presumed? 


No. The use of the word “Jr.” in the latter conveyance 
would indicate that there is more than one person bearing 
the name John Doe. A conveyance will be presumed to 
have run to the father in the absence of something in the 
deed evidencing intention to make the son the grantee. 
It will be necessary to explain the manner in which John 
Doe, Jr. acquired title as against John Doe. 


Fla. Stat. §689.19 (1957). 
State ex rel Nuccio v. Williams, 97 Fla. 159, 120 So. 310 
(1929). 
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CHAPTER XI 

PLATS 

STANDARD 11.1 
CORRECTING ERROR IN NAME OF PLAT 


STANDARD: A CERTIFICATE BY THE CLERK OF THE COURT 
WILL, IN SOME CASES, CORRECT AN ERROR IN THE NAME 
OF THE PLAT. 


Problem: John Doe conveyed Blackacre which he owned describing 
it as Lot 1 in Block 2 of Brownacre intending Blackacre 
Plat Book 20, at page 35 of the Public Records of Dade 
County, Florida. The Clerk of the Court gave a certificate 
stating that the only Plat filed in Plat Book 20 at Page 35 
was named “Blackacre.” Is a corrective deed necessary? 


Answer: No. The certificate would identify the recorded Plat. 
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STANDARD 11.2 
PRORATING ERRORS IN DIMENSIONS 


STANDARD: WHERE THE TOTAL DISTANCE IN A BLOCK OF 
A RECORDED PLAT IS GREATER OR LESS THAN THE ACTUAL 
DISTANCE SHOWN BY AN ACTUAL SURVEY, THE OVERAGE 
OR SHORTAGE SHOULD BE PRORATED BETWEEN ALL OF THE 
LOTS IN THE BLOCK. 


Problem: A recorded plat shows a block comprising of seven lots, 
each having a width of 100 feet. An actual survey shows 
that the aggregate frontage on the block is 693 feet. 
What are the actual dimensions of each lot in the block? 


Answer: 99 feet. The same rule would apply if the actual survey 
reveals that the distance in the block is more than 700 feet. 


Authorities: Clark on Surveying and Boundaries §183 (2d ed. 1939). 
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STANDARD 11.3 
ABANDONMENT OF STREET ON PLATTED LAND 


STANDARD: WHERE A STREET ORIGINALLY DEDICATED BY 
ONE OWNER IS DISCONTINUED THROUGH LEGAL PROCESS 
THE ABUTTING OWNERS TAKE THE FEE TITLE TO THE CEN- 
TER OF THE STREET. 


Problem: Veronese Street was legally closed by the city. John Doe, 
who owned Blackacre which abuttted on the street, 
claimed title to the middle of the street. Was John Doe’s 
claim of title valid? 


Answer: Yes. 


Authorities: Florida Southern Railway Co. v. Brown, 23 Fla. 104, 1 So. 
512 (1887). 
Smith v. Horn, 70 Fla. 484, 70 So. 435 (1915). 
New Fort Pierce Hotel Co. v. Phoenix Tax Title Corpora- 
tion, 126 Fla. 552, 171 So. 525 (1936). 


MARCH, 1959 * SUPPLEMENT 285 


11.3 
| 


CHAPTER XII | 
TAXATION, TAX LIENS AND TAX TITLES 

STANDARD 12.1 


FEDERAL ESTATE TAXES ON ENTIRETIES 
PROPERTY 


STANDARD: WHERE THE GROSS ESTATE OF A DECEDENT 
EXCEEDS THE EXEMPTION ALLOWED BY THE INTERNAL 
REVENUE CODE, THE LIEN FOR FEDERAL ESTATE TAXES IS 
RELEASED WHEN A SURVIVING TENANT OF AN ESTATE BY 
THE ENTIRETY SELLS THE LAND TO A BONA FIDE PUR- 
CHASER FOR AN ADEQUATE AND FULL CONSIDERATION IN 
MONEY OR MONIES WORTH. 


Problem: John Doe and Mary Doe, his wife, owned Blackacre, as 
An Estate by the entirety. John Doe died leaving a gross 
estate of $120,000. Mary Doe sold Blackacre to Richard 
Roe. Is a release from federal estate taxes necessary? 


Answer: No. 


Authorities: Int. Rev. Code of 1954 $6324. 
Revenue Ruling 56-144 I.R.B., 1956-15 (p. 19). 


Comment: The title examiner should be sure to satisfy himself as to 
the bona fides of the sale and that the consideration is at 
least substantially equivalent to the value of the property 
and that the dealings were at arm’s length, “as between 
strangers.” 
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STANDARD 12.2 
DISCHARGE OF STATE ESTATE TAX LIENS 


STANDARD: A PURCHASER FROM THE PERSONAL REPRE- 
SENTATIVE OF A RESIDENT DECEDENT UNDER THE AU- 
THORITY OF A COURT ORDER FOR AN ADEQUATE AND FULL 
CONSIDERATION IN MONEY OR MONIES WORTH TAKES 


TITLE TO PROPERTY FREE FROM THE LIEN OF STATE ES- 
TATE TAXES. 


Problem: The personal representative of the Estate of John Doe sold 
by order of the Court Blackacre, a part of the estate, to 
Simon Grant for a price shown to be equal in amount to 


the appraisal placed on said property. Is Simon Grant's 
title free from state estate taxes? 


Answer: Yes. 
Authorities: F la. Stat. §198.22 (1957). 


Comment: If the decedent should be a non-resident or alien, the 
examining attorney should see that the provisions of Chap- 
ter 198 and sub-sections thereunder are fully complied 
with, as a part of the provision of 198.22 only applies to 
the estate of a resident decedent. 
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STANDARD 12.3 


LIEN OF INTANGIBLE PERSONAL 
PROPERTY TAXES 


STANDARD: INTANGIBLE PERSONAL PROPERTY TAXES BE- 
COME A LIEN FROM THE TIME THEY BECOME DUE AND 
WHERE NO TAX EXECUTION HAS BEEN ISSUED OR RE- 
CORDED, CONTINUE AS A LIEN FOR A PERIOD OF SEVEN 
YEARS THEREAFTER. 


Problem: — An intangible tax was assessed against John Doe, the 
owner of Blackacre for the year 1942. John Doe did not 
pay the tax and a tax execution was not filed in the office 
of the Clerk of the Circuit Court. In 1950, John Doe sold 
the land to Richard Roe. Does Richard Roe take free of 
the tax lien? 


Answer: Yes. 
Authorities: Fla. Stat. $199.22 (1957). 


Comment: Note apparent conflict with Standard 12.4. 
Legislation is needed to clarify this point. 
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STANDARD 12.4 


LIEN OF TAX EXECUTION BASED ON INTANGIBLE 
PERSONAL PROPERTY TAXES 


STANDARD: WHERE A TAX EXECUTION ON INTANGIBLE 
PERSONAL PROPERTY TAXES HAS BEEN RECORDED IN THE 
OFFICE OF THE CLERK OF THE CIRCUIT COURT, THE LIEN 
CONTINUES FOR A PERIOD OF SEVEN YEARS FROM THE 
DATE OF SUCH TAX EXECUTION. 


Problem: An intangible tax was levied against John Doe, the owner 
of Blackacre for the year 1942. A tax execution issued 
against John Doe on June 15, 1943, was filed in the office 
of the clerk of the circuit court on September 15, 1943. 
On October 15, 1950, John Doe conveyed Blackacre to 
Richard Roe. Did Richard Roe take free of the lien of 
the tax execution? 


Answer: Yes. 


Authorities: Fla. Stat. §199.23 (1957). 
Gay v. Rutherford, 73 So. 2d 60 (Fla. 1954). 


Comment: Note apparent conflict with Standard 12.3. 
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STANDARD 12.5 
TAX DEED OF RECORD FOR TWENTY YEARS 


STANDARD: A TITLE BASED UPON A TAX DEED ISSUED 
BY THE CLERK OF THE CIRCUIT COURT SHALL BE DEEMED 
MARKETABLE IF THE DEED HAS BEEN OF RECORD MORE 
THAN TWENTY YEARS WITHOUT INTERVENING OR AD- 
VERSE CLAIMS OF RECORD AND THE TAXES ON THE PROP- 
ERTY HAVE BEEN PAID BY THE TITLE HOLDERS THERE. 
UNDER FOR THAT PERIOD OF TIME. 


Problem: John Doe received a tax deed from the clerk of the circuit 
court of Orange County which was recorded on June 26, 
1932. The records of the tax collector indicate that John 
Doe and his successors in title have paid the taxes on the 
property since that date. There are no deeds or other 
instruments of record indicating a claim or transfer of 
interest by the former title holder. May the title be con- 
sidered marketable? 


Answer: Yes. 


Authorities: Fla. Stat. §§95.23, 196.09 (1957). 
Baldwin Company v. Blaisdell, 82 So. 2d 587 (Fla. 1955). 
Buck v. Triplett 159 Fla. 772, 32 So. 2d 753 (1947). 
See Also: Putzer v. Homeridge Properties, Inc. 57 So. 2d 
848 (Fla. 1952). 
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CHAPTER XIll 
TRUSTS AND TRUSTEES 
STANDARD 13.1 


CONVEYANCES BY AND TO TRUSTEES: EFFECT 
OF DESIGNATION “TRUSTEE” 


STANDARD: THE WORD “TRUSTEE” OR “AS TRUSTEE,” FOL- 
LOWING THE NAME OF THE GRANTEE IN A DEED WHICH 
CONTAINS NO OTHER REFERENCE TO THE TRUST DOES 
NOT, OF ITSELF, CONSTITUTE NOTICE OF A TRUST. 


Problem A: Blackacre was deeded to “Richard Roe, Trustee,” and rec- 
ords do not disclose declaration or other evidence of a 
trust; likewise, the deed contained no other reference to 
a trust. Does the word “Trustee” following the name of 
the grantee constitute notice of a trust? 


Answer: No. The use of words such as “Trustee” or “as Trustee” 
in connection with the name of a grantee in a deed is not of 
itself, sufficient to place a purchaser upon inquiry, and to 
charge him with notice of the fact that a trust might exist. 
Richard Roe is deemed to have the fee simple title to 
the property. 

Authorities: Fla. Stat. $689.07 (1957). 


Problem B: A mortgage was assigned to Richard Roe, as Trustee. Mey 
a subsequent assignee treat Richard Roe as holding the 
mortgage free from a trust? 


Answer: Section 689.07 applies only to deeds of conveyance. 


Authority: Vorhies v. Blood, 127 Fla. 337, 173 So. 705 (1937). 
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STANDARD 13.2 


DOWER RIGHTS INVOLVED IN CONVEYANCE BY 
A MALE DESIGNATED “TRUSTEE” 


STANDARD: A CONVEYANCE TO A PERSON WHOSE NAME 
IS FOLLOWED BY THE WORD TRUSTEE AND NOTHING ELSE 
CREATES A FEE SIMPLE TITLE IN SUCH GRANTEE AND THE 
TITLE THEREBY ACQUIRED IS SUBJECT TO THE INCHOATE 
DOWER RIGHTS OF THE WIFE OF SAID GRANTEE. 


Problem: Blackacre was deeded to “Richard Roe, Trustee.” The deed 
contained no other reference to a trust. Later, “Richard 
Roe, Trustee, a married man” conveyed to Simon Grant, 
who was a purchaser for value with neither actual nor 
constructive notice of the existence of a trust. Did Grant 
acquire marketable title to Blackacre? 


Answer: No. Grant was entitled to treat the deed as vesting abso- 
lute title in Richard Roe; but in doing so, the dower rights 
of Roe’s wife must be recognized. She should join in Roe’s 
deed or otherwise bar such rights. 


Authorities: _ Fla. Stat. §689.07 (1957). 


Foxworth v. Maddox, 103 Fla. 32, 187 So. 161 (1931). 
Fla. Stat. §708.04 (1957). 


Comment: _ If Grantee is a married woman and conveys, she must have 
her husband join to be valid. 
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STANDARD: 


STANDARD 13.3 
IMPLIED POWER OF SALE 


A TRUSTEE, UNDER A VALID RECORDED TRUST 


WHICH CONTAINS NO EXPRESS POWER OF SALE, MAY 
HAVE AN IMPLIED POWER OF SALE IF THE TRUST IMPOSES 
ON THE TRUSTEE DUTIES WHICH CANNOT BE PERFORMED 
IN THE ABSENCE OF SUCH POWER, BUT SUCH POWER 
SHOULD BE EXERCISED ONLY WHEN THERE IS AN ORDER 


OF COURT 


Problem: 


Answer: 


Authorities: 


Comment: 
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AUTHORIZING THE TRUSTEE TO SELL. 


Blackacre was devised to Richard Roe in trust to pay spe- 
cific amounts in cash to specified beneficiaries within speci- 
fied times and to distribute the remaining avails of the trust 
in cash to named beneficiaries in specified proportion. The 
trust was valid but contained no express power of sale. Roe 
as trustee, conveyed by trustee’s deed to Simon Grant. Did 
Grant acquire marketable title to Blackacre? 


Yes. Under the circumstances presented in the problem, 
the trustee could not perform the duties of payment and 
distribution in cash imposed on him by the trust instru- 
ment in the absence of a power of sale, which necessarily 
was implied. 


In re Walkers Will, 258 Wis. 65, 45 N.W.2d 94, 23 A.L.R. 
2d 991 (1950). 

First Baptist Church of Jacksonville v. American Board of 
Commissioners for Foreign Mission, 66 Fla. 441, 63 So. 
826 (1913). 

Archer v. Puffer, 146 Fla. 568, 1 So. 2d 565 (1941). 


If payment were not to be made in cash, title acquired by 
purchaser would not be marketable. 
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STANDARD 13.4 
EXECUTION OF DEED BY TRUSTEES 


STANDARD: WHERE THE TRUST INSTRUMENT APPOINTS 
TWO TRUSTEES THE DEED MUST BE EXECUTED BY BOTH 
OF THEM. WHERE THE TRUST INSTRUMENT APPOINTS 
THREE OR MORE TRUSTEES, THE DEED MUST BE EXECUTED 
BY A MAJORITY OF THE TRUSTEES. 


Problem: The trust appointed John Doe, Frank Doe and Richard 
Roe as Trustees. Frank Doe and John Doe executed a deed 
to Simon Grant. Is the title of Grant marketable? 


Answer: Yes. 


Authorities: Fla. Stat. §691.04(7) (1957). 
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STANDARD 13.5 


DEED EXECUTED BY THE SURVIVOR OF 
TWO OR MORE TRUSTEES 


STANDARD: A DEED GIVEN BY THE SURVIVOR OR SUR- 
VIVORS OF TRUSTEES WHO HAD THE POWER OF SALE IN 
THE TRUST IS VALID. 


Problem: John Doe and Richard Roe were named as trustees and 
John Doe, as trustee, gave a deed as survivor to Simon 
Grant. Attached to the deed is the death certificate of 
Richard Roe. Is Simon Grant's title marketable? 


Answer: Yes. 
Authorities: Fla. Stat. §691.04(5) (1957). 
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CHAPTER XIV 


SOLDIERS’ AND SAILORS’ CIVIL RELIEF 


ACT OF 1940 
STANDARD 14.1 


SOLDIERS’ AND SAILORS’ CIVIL RELIEF 


STANDARD: 


ACT OF 1940 


IN ANY ACTION INVOLVING THE TITLE TO 


REAL PROPERTY AFTER OCTOBER 17, 1940, IT MUST AP- 
PEAR THAT THE MOVING PARTY COMPLIED WITH THE 
PROVISIONS OF THE SOLDIERS’ AND SAILORS’ CIVIL RELIEF 
ACT OF 1940. 


Problem A: 


Answer: 
Authorities: 


Problem B: 


Answer: 
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John Doe entered military service on June 1, 1944. In 1939, 
John Doe had given a mortgage to Richard Roe encumber- 
ing Blackacre and John Doe still held title or is a party 
defendant with a real interest. Richard Roe started fore- 
closure proceedings in 1945 after default in the terms of 
the mortgage. The Master sold the property to Richard 
Roe after foreclosure proceedings based upon a decree pro 
confesso. There was no affidavit concerning John Doe’s 
military service nor was there an appearance for John Doe. 
Is Richard Roe’s title marketable? 


No. 


Soldiers’ and Sailors’ Civil Relief Act of 1940, 50 U.S.C.A. 
§520 (App. 1951). 


Same facts as above excepting that upon application of 
Richard Roe, the Court had appointed an attorney to 
represent John Doe and protect his interest. Is the title 
to Blackacre then marketable? 


Yes. 
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Authorities: 
Problem C: 


Answer: 


Comment: 


Authorities: 
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Same as above. 


If, in fact, the defendant is not in the military service and 
no affidavit be filed, is the subsequent judgment by default 
void? 


No. An affidavit may be filed at any time. 


The required affidavit under the Soldiers’ and Sailors’ Civil 
Relief Act may be filed at any time even after Final Decree, 
but such affidavit must show that at no time during the 
proceedings and until Final Decree there were any de- 
fendants who were entitled to the protection of the Sol- 
diers’ and Sailors’ Civil Relief Act. 


Eureka Homestead Society v. Clark, 83 So. 191 (La. 1919) 
based on the Act of March 8, 1918, ch. 20, 40 Stat. 441. 
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STANDARD 14.2 


SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT— 


FORECLOSURE OF MORTGAGES 


STANDARD: DURING MILITARY SERVICE OF A MORTGAGOR 
AND FOR THREE MONTHS THEREAFTER HIS PROPERTY MAY 
NOT BE SOLD IN A FORECLOSURE PROCEEDINGS EXCEPT 
PURSUANT TO AN AGREEMENT AS PROVIDED IN USCA, 
TITLE 50, PARAGRAPH 517, UNLESS, UPON AN ORDER PRE- 
VIOUSLY MADE BY THE COURT AND A RETURN THERETO 
MADE AND APPROVED BY THE COURT. 


Problem: 


Answer: 


Authorities: 
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John Doe was discharged from the service in June, 1946. 
In July, 1946, Richard Roe started foreclosure proceedings 
on the mortgage held by him encumbering Blackacre 
owned by John Doe. The mortgage was given in 1942 
prior to the time of John Doe’s military service. John Doe 
did not appear. A default was entered against him on an 
affidavit stating that John Doe was not then in the military 
service. Is the subsequent sale valid? 


No, unless sale was more than 90 days after Doe’s discharge 
from service. 


Soldiers’ and Sailors’ Civil Relief Act of 1940, 50 U.S.C.A. 
$532 (App. 1951). 
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HELP KEEP 
THE THINGS 
WORTH KEEPING 


you're a father, you 
ton’t have to look into 
‘our briefcase for the 
acts on how much peace 
3 worth to you. 


The answer is right in 
your heart. 


But keeping the peace 
isn’t justa matter of want- 
ing it. Peace costs money. 
Money for strength to 
keep the peace. Money 
ior science and education 
to help make peace last- 
ing. And money saved by 
individuals to keep our 
economy healthy. 


Every U.S. Savings 
Bond you buy is a direct 
investment in America’s 
Peace Power. It not only 
earns money for you—it 
earns peace. And it helps 
us keep the things worth 
keeping. 


Areyoubuyingasmany 
Bonds as you might? — 
Photograph by Harold Halma 


HELP STRENGTHEN AMERICA’S PEACE POWER 


BUY U.S. SAVINGS BONDS 


The U.S, Government does not pay for this advertising. The Treasury Department thanks : ‘y 
The Advertising Council and this magazine for their patriotic donation. a nol 
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New Home Office Building 


Lawyers’ 


Title Guaranty Fund 


(The Fund) 


P. O. Box 2671 — Office at 22 E. Gore — Orlando, Florida 


The fund congratulates The Real Property, Pro- 
bate and Trust Law Section of The Florida Bar 
upon the successful completion of the first group 
of Title Standards. 


The Fund is proud that members of its staff par- 
ticipated in this vital Bar project. The Index to 
the Title Standards was prepared by Mr. Murray 
Hamner, Title Attorney of Lawyers’ Title Guar- 
anty Fund. 


The Florida lawyers’ organization for guaranteeing 
titles to real estate. Qualified with and supervised 
by the Insurance Commissioner of Florida. 
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INDEX TO TITLE STANDARDS 


ABBREVIATIONS (See Names and Initials) 


ACKNOWLEDGMENTS 
Corporate officers, by — Capacity not recited — Effect .......... 4.1 
ACTIONS 
Attorney, Appointment of — Soldiers’ and Sailors’ Civil Relief Act.. 14.1 
Soldiers’ and Sailors’ Civil Relief Act, Non-compliance with ...... 14.1 
ADMINISTRATION OF ESTATES 
Administrators C.T.A. and de bonis non — Conveyances by ...... 5.9 
Conveyances 
Personal representatives, by 
Administrators C.T.A. and de bonis non ................ 5.9 
All qualified must act — Exceptions .................. 5.5 
Court authority not required when will contains power .. 5.4 
Court may authorize less than all to act ................ 5.5 
Executor to self, by — Voidable ..................00: 5.8 
Executors, surviving or successors, by .................. 5.9 
Qualified — All must act — Exceptions ................ 5.5 
Power of sale in will, Pursuant to—Court authority not 
Surviving executors, or successors, by .................. 5.9 
Wills, Pursuant io 
Power of sale in — Court authority not required ........ 5.4 
Power, Special — May authorize action by less than all... 5.5 
Descent of realty — Rules — Non-homestead .................... 5.1 
Devisees under will — Order of distribution not necessary to title.. 5.3 
Distribution, Order of — Not necessary to devisee’s title .......... 5.3 
Executor’s conveyance to self — Voidable ...................... 5.8 
Executors, Surviving or successors — Conveyance by ............ 5.9 
Foreign representatives — Satisfactions of mortgages — Require 
Mortgages 
Power of sale does not give power to mortgage ............ 5.7 
Satisfactions of by foreign representatives .................. 9.6 
Order of distribution not necessary to devisee’s title ............ 5.3 


Personal powers in will — May be exercised only by persons named 5.6 


Powers in wills — Limited to purposes stated .................. 5.10 
Realty 
Mortgages — Power of sale in will does not give power to 
Order of distribution unnecessary to vest devisee’s title ...... 5.3 
Rules of descent (non-homestead) ........................ 5.1 
Sale, Power of — Does not include power to mortgage .......... 5.7 
Satisfactions of mortgages by foreign representatives .......... 9.6 
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Surviving executors or successors — conveyances by 


Wills 
Devisees — Order of administration unnecessary to vest title in 
Distribution, Order of — Unnecessary to vest title in divisee .. 
Powers 

Limited to purposes stated ..............0sseeeeceeeee 
Personal — May be exercised only by persons named .... 
Sale, of 
Court authority not required for exercise 
Executor’s conveyance to self — Voidable 
Mortgage, Does not include power to ............. 
Special — May authorize less than all representatives to act .. 
AFFIDAVITS 

Acceptance by examiners — When proper ..............++++++5: 

Examiners, Title — When acceptance proper ................+. 

Identity or non-identity, Reliance on affidavits as to 

Marital status, Reliance on affidavits as to 

Title examinations — Reliance on affidavits 

AGENCY 

Attorney in fact 
Conveyance by — Power of attorney not on record — Effect. . 
Form of principal’s signature 

Conveyance by attorney in fact — Power cf attorney nct on record. . 

Dower, Release of — By attorney in fact ...................... 

Husband’s joinder in wife’s power of attorney to third person .... 

Instruments executed by attorney in fact — Form of signature .... 

Married woman to third person — Husband's joinder required ... . 

Name of principal in instrument — Written, printed or typed .... 

Powers of attorne 
Dower — Release of by attorney in fact .................-4. 
Married woman to third person — Husband’s,joinder required 
Unrecorded when exercised — Effect ................000005 
Wife to husband — Before May 14, 1957 — Husband’s joinder 

Principal — name signed, printed or typed ....................-5 

Signature of principal — Instrument executed by attorney in fact .. 


Wife’s power of attorney to third person — Husband’s joinder 


BANKRUPTCY 

Abandonment of property by trustee — Effect .................. 

Adjudication — Effect on title to bankrupt’s property ............ 

Bankrupt’s property — Title revested by trustee’s abandonment . . 

Conveyances by trustee 
Consent of court required 
Recitals in conveyance of compliance with law insufficient .. 


5.3 
5.3 


5.6 
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Date title to realty passes to trustee .... 
Dower eliminated by trustee’s conveyance 
Exempt realty — Trustee acquires no title ....................5. 


Foreclosure of mortgage during pendency — Consent of bankruptcy 
court required 


Mortgages 
Foreclosure during pendency — Court’s consent required ... 2.3 
Real property 
Abandonment by trustee — Title revested in bankrupt ...... 2.4 
Dower — Eliminated by trustee’s conveyance .............. 2.5 
Exempt — Trustee acquires no title ..................0000e: 2.1 
Title to trustee 
On entry of order or adjudication .................... 2.1 
Trustee 
Abandonment of property by — Title revested in bankrupt .. 2.4 
Dower — Eliminated by trustee’s conveyance ................-. 2.5 
Realty — Date of acquisition of title ....................00005- 2.1 
CONVEYANCES 
Abbreviations of names — Equivilant to names ................ 10.1 
Administrators C. T. A. and de bonis non, By ...............--. 5.9 
Ambiguities in description — Resolved to conform to intention .... 3.3 
Association, To unincorporated — Invalid ...................+-. 3.1 
Attorney in fact, by 
1.2 
Power not of record when exercised — Effect ............-. 3.7 


Bankrupt’s property, Of — By trusteee — Consent of court required 2.2 
Conforming to Section 689.07, F. S. 


Corporations, by 
Assets, All of — Compliance with Section 608.19, F. S. ...... 4.2 
Corporate name omitted from signature .................... 4.6 
Corporate seal 
Affixed — No witnesses required ...................... 4.3 
Delinquent corporations, By — Valid ...................... 4.5 
Foreign corporation, By — Permit to transact business unneces- 
Name omitted from signature — Effect .................... 4.6 
Signature of officer without corporate name ................ 4.6 
Witnesses unnecessary if corporate seal affixed ............ 4.3 
Corrective as to description — Effect on previous conveyance .... 3.6 


MARCH, 1959 * SUPPLEMENT 


} 
2.1 
| 
2.3 
aie 
q 
: 
ig 

303 


304 


Date, Omission of — Does not invalidate conveyance ........... a2 
Decedents, realty of 
All qualified representatives must joint — Exceptions ........ 5.5 
Court Authority — Not required when will contains power .. 5.4 
Personal representatives, by 
Administrators C. T. A. and de bonis non .............. 5.9 
All qualified must act — Exceptions ................-- 5.5 
Court authority not required when will grants power .. 5.4 
Court may authorize less than all to act .............. 5.5 
5.8 
Executors surviving, by or successors .............++++- 5.9 
Qualified, by — All must act— Exceptions ............. 5.5 
Power of sale in will — Court authority not required .... 5.4 
Surviving executors or successors, conveyances by ...... 5.9 
Will may authorize less than all to act ................ 5.5 
Descriptions 
Ambiguity should be resolved to conform to intention ........ 3.3 
Corrective deed — Effect on previous conveyance .......... 3.6 
Entireties’ property, 
Deed of only one spouse to third person — Invalid .......... 6.3 
Separate deeds of spouses — Invalid ...................44. 6.3 
Executors, By surviving (or successors) ...............0..0see0s 5.9 


Foreign corporations, By — Permit to transact business unnecessary 4.4 
Grantor's marital status 


Recital of — Apparent conflict with previous record ........ 3.5 
Husband and wife 
Entireties, Tenancy by—Created though relationship not 
Proof of relationship when not stated ...................... 6.1 
Relationship not stated — Proof required .................. 6.1 
Identity of parties recited — Reliance on ...................... 10.3 
Marital status of grantors 
Recital of — Apparent conflict with previous record ........ 3.5 
Names or initials in instrument ; 
Abbreviations in names — Equivalent to Names ............ 10.1 
Suffixes to — May rebut presumption of identity ............ 10.5 
Omission of date does not invalidate deed .................... 3.2 
Omission of seal after July 1, 1941 — Effect .................... 3.4 
Parties, Identity of — Recited in deed — Reliance on ............ 10.3 


Parties, Suffixes to names of — May rebut presumption of identity 10.5 
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Recordation, Delay in — Effect 


Seal — Requirements after July 1, 1941 ........................ 3.4 
Spouses, Between — Entireties property — Valid ................ 6.4 
Suffixes to names — May rebut presumption of identity ........ 10.5 
Surviving executors, By (or successors) ................eeeeeeee 5.9 
Surviving trustees, By — Under power of sale to original trustees — 
Trustee in bankruptcy, by 
Trustees recital of compliance with law insufficient .......... 2.2 
“Trustee” or “As Trustee”, to — Effect 
Trustees, By surviving — Pursuant to power to original trustees — 
Trustees, by 7 
Both must act if two appointed .....................0.05. 13.4 
Majority may act if three or more appointed .............. 13.4 
Surviving — Pursuant to power of sale of original Trustees — 
Three or more appointed — Majority may act .............. 13.4 
Two appointed — Both must act ........................ 13.4 
Unincorporated association, To — Invalid ...................... 3.1 
CORPORATIONS 
Acknowledgements — Capacity of officers not stated — Effect .... 4.1 
Assets, Conveyance of all — Compliance with Sec. 608.19, F.S... 4.2 
Associations, Unincorporated — Conveyances to — Invalid ........ 3.1 
Conveyances 
Assets, All — Compliance with Sec. 608.19, F. S. ............ 4.2 
Attestation of seal unnecessary .......................20-5 4.3 
Corporate name omitted from signature .................... 4:6 


Corporate seal 


Affixed — No witnesses required ...................... 4.3 
Delinquent corporations, By — Validity .................... 4.5 
Foreign corporations, By — Permit to transact business un- 
Name of corporation omitted from signature ................ 4.6 
Seals 
Affixed — No witnesses required ...................... 4.3 
Signature by officer without corporate name above it .......... 4.6 
Delinquent in payment of corporate taxes — Conveyances Valid .. 4.5 
Unincorporated associations — Conveyance to — Invalid ........ 3.1 
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COURTS 


Bankruptcy 
Consent of court required to validate trustees’ conveyance .. 2.2 
Consent to mortgage foreclosure during pendency required .. 2.3 
Conveyances by trustee — Consent of court required ........ 2.2 
Mortgage. Foreclosure during pendency — Court's consent re- 
Trustees’ conveyance — Consent of court required .......... 2.2 


CURATIVE ACTS 


Clerk tax deed of record twenty years Secs. 95.23 and 196.09. F. S. 12.5 
DESCENT AND DISTRIBUTION (See also Administration of Estates) 


Intestacy 
Descent of realty (non-homestead) .............0.000c0e00. 5.1 
DESCRIPTIONS 
Ambiguity — Resolved to conform to intention of parties ........ 3.3 
Clerk’s certificate to correct reference to name of plat .......... 10.1 
Conveyance to correct — Effect on previous conveyances ........ 3.6 
Corrective conveyance — Effect on previous conveyances ........ 3.6 
Dimensions, Errors in — Proration ......... 11.2 
Errors in 
11.2 
Reference to name of plat — Clerk’s certificate to correct .... 11.1 
DIVORCE 
Entireties property, Effect on — Tenancy in common created unless 


Property owned by the entireties — Creation of tenancy in common 6.5 


Tenancy by entireties changed to tenancy in common by decree 6.5 
DOWER 


Bankruptcy 
Conveyance by trustee — Dower eliminated ................ 2.5 
Trustees’ conveyance eliminates dower ..................-- 2.5 
Decedents realty, Sale of — Widow’s consent and joinder ........ 5.4 
Descent of Realty — Subject to dower .................0. 00005 5.1 
Necessity for release by surviving wife .....................04. 3.10 
Mortgage, Purchase Money — Priority ........................ 9.8 
Purchase Money mortgage prior to .. 9.8 
Realty 
Decedent's, Sale of — Widow’s consent and joinder ........ 5.4 
Descent of — Subject to Dower 5.1 
Mortgage on, Purchase money — Prior to dower ............ 9.8 
Sale of decedent's realty — Widow’s consent and joinder ........ 5.4 
ENTIRETIES, TENANCIES BY 
Conveyances 
Entireties property, of 
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Separate deeds of spouses, By — Invalid ............... 6.3 
Spouse, One — To third persons, — Invalid ............. 6.3 
Survivor, By — Federal estate taxes .................06- 12.1 
Husband and wife, To — Relationship not recited — Effective 
Spouses, Between — Of entireties property — Valid .......... 6.4 
Creation by conveyance to husband and wife — Relationship not 
Divorce transforms to tenancy in common unless decree provides 
Estate taxes, Federal — Conveyance by survivor ................ 12.1 
Husband and wife, Conveyances to — Relationship not recited — 
Proof of relationship required when not recited in conveyance .. 6.1 
Property held by 
Conveyances between spouses — Valid ................+45. 6.4 
Divorce — Tenancy in common results unless decree provides 
Spouses, Conveyances between — Valid ..............---++- 6.4 
Relationship of husband and wife not recited — Proof required.. 6.1 
ESTATE TAXES (See also Taxation) 
Entireties property, Formerly — Sale by survivor — Federal lien .. 12.1 
Federal — Entireties property sold by survivor .................. 12.1 
Florida — Sale by personal representative .................... 12.2 
Sales 
Personal representative, By — Florida lien .................. 12.2 
Entireties property — By survivor — Federal lien ............ 12.1 
Survivor of entireties, By — Federal lien .................. 12.1 


EXECUTORS AND ADMINISTRATORS 


Administrators C. T. A. or de bonis non — Conveyances by ...... 5.9 
Conveyances by 
Administrators C. T. A. or de bonis non ..................-. 5.9 
All qualified must join — Exceptions ....................06. 5.5 
Court authority not required when will contains power ...... 5.4 
Court may authorize less than all to act .................. 5.5 
Executors conveyance to self — Voidable .................. 5.8 
Personal powers — may be exercised only by persons named .. 5.6 
Power of sale in will, Pursuant to — Court authority not re- 
Surviving executors OF SUCTESSOTS 5.9 
Will, Power of sale in 
Court authority not required ..... 5.4 
Special power may authorize action by less than all .... 5.5 
Foreign — Satisfaction of mortgages By — Requirements ........ 9.6 
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Mortgages 


Power of sale does not include power to mortgage ........ 5.7 
Satisfaction of by foreign representative — Requirements .... 9.6 
Power in will 
Personal — May be exercised only by persons named ........ 5.6 
Sale — Powers in will 
Court authority to exercise not required .............. 5.4 
Executor’s conveyance to self pursuant to — Voidable .... 5.8 
Mortgage, Does not include power to ................ 5.7 
Surviving executors or successors, Exercise by ........ 5.9 
Special power — May authorize less than all qualified to act ..... 5.5 


Wills, Powers in (See Power in Wills, above) 
FIDUCIARIES (See Executors and Administrators, Trusts and Trustees) 
HUSBAND AND WIFE 
Conveyances of entireties property between spouses — Valid .... 6.4 
Conveyances to 


Entireties created through relationship not recited ........ 6.1 

Proof of relationship when not stated .................... 6.1 

Tenancy by entireties created though relationship not recited.. 6.1 
Divorce — Effect on property held by entireties — Tenancy in 
Entireties, Property held by 

Conveyances between spouses — Valid ..................-. 6.4 


Power of attorney 
Married woman to third person — Husband’s joinder required 1.3 
Wife to husband before May 14, 1957 — Husband’s joinder 


Property held by entireties 

Conveyances between spouses — Valid .................. 6.4 

Divorce — Effect — Tenancy in Common .................. 6.5 

IDEM SONANS (See also Names and Initials) : 

Names spelled differently, but, sounding alike .................. 10.2 

INITIALS (See Names and Initials) 

INTANGIBLE TAXES 
12.4 
Execution not issued — Limitations of action ................... 12.3 
Limitations of actions 

Tax execution for — Limitation of action ....................... 12.4 

JOINT TENANCIES 
Conveyance creating — Provision for survivorship necessary .... 6.2 
Requirements to create — Provision for survivorship necessary .... 6.2 
Survivorship, Right of — Provision for required to create ........ 6.2 
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JUDGMENTS 


Attach as lien on date of recordation 
Judgment Lien Records, Recordation in — Required 
Lien, Period of — Twenty years from entry .................--. 


Limitation of action — Twenty years from entry ................ 

Official Records — Recordation required ...................-5. 

Recordation in Judgment Lien or Official Records required ...... 
LEASES AND LEASEHOLD ESTATES 


Alieniable in absence of provision to contrary ................ Ee. 
Assignable in absence of provision to contrary .................. 7.1 
Chain of title — Reference to unrecorded lease — Notice ........ 9.3 
Lessee not proper party in foreclosure of subsequent mortgage .. 7.2 
Mechanics’ Lien incurred by lessee — Validity against lessor’s 
Mortgage, subsequent 
Foreclosure 

No effect on lease recorded prior to mortgage .......... 7.2 

Subject to lease recorded prior to mortgage ............ 7.2 
Priority of recorded lease over subsequent mortgage ............ 7.2 
Sublease authorized in absence of provision to contrary .......... 7.1 
Unrecorded — Reference to in chain of title — Notice ............ 9.5 


LIENS (See also Judgments, Mortgages, etc.) 
Intangible taxes 
Execution — Limitation of action ......................... 12.4 
No execution — Limitation of action ...................... 12.3 
Lessee, Mechanic’s lien incurred by — Validity as to lessor’s interest 8.1 
Lessors’ interest in property — Mechanic’s lien incurred by lessee 8.1 


Mechanics’ 
Lessee, Incurred by — Validity against lessor’s interest ...... 8.1 
Lessor’s interest, Validity against — Incurred by lessee ...... 8.1 
LIMITATIONS OF ACTIONS 
Clerk’s tax deeds of record twenty years — Secs. 95.23 and 196.09, 
Intangible taxes 
No execution — Sec. 199.22, F. S. ............. en 12.3 
Judgments — Twenty years from entry — Sec. 55.08, F. S. ........ 9.2 
MARITAL STATUS 
* Affidavits as to — Reliance on by examiner ..................... 3.9 
Conveyances 
Recital in — Apparent conflict with previous record ......... 3.5 
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9.1 
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Grantor recited single — Wife mentioned in previous record ...... 3.5 
Mortgages — Reliance on recital in mortgage ................-- 3.5 
Recital of — Apparently inconsistent with previous record ....... 3.5 
Reliance on recital of — In deed or mortgage .................. 3.5 
MECHANICS’ LIENS 
Lessee, Incurred by — Validity against lessor’s interest .......... 8.1 
Lessor’s interest in property — Mechanic’s lien incurred by lessee 8.1 
MERGER 
Conveyance to mortgagee — Intention to merge title and mortgage 
Discharge of mortgage — Conveyance to mortgagee — Intention 
Mortgagee, Conveyance to — Merger when intention shown .... 9.7 
MORTGAGES 
After acquired title, on — Encumbrance by warranty ............ 9.5 
Bankruptcy pending — Consent of Bankruptcy Court to foreclose 2.3 
Chain of title — Reference to unrecorded mortgage — Notice .... 9.3 
Conveyance to mortgagee — Merger when intention shown ...... 9.7 
Discharge by conveyance to mortgagee with intention to merge 
Encumber after acquired title by warranty .................... 9.5 
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Execution by mortgagor before recordation of his deed — Effect 9.4 
Foreclosure 


Bankruptcy pending — Court's consent required ............ 2.3 

Lessee under lease recorded prior to mortgage not proper party 7.2 

Soldiers’ and Sailors’ Civil Relief Act — Compliance with .... 14.2 
Foreign representative, Satisfaction by — Requirements ........ 9.6 
Lessee not proper party to foreclosure of subsequent mortgage .. 7.2 
Marital Status — Recital in mortgage — Reliance on ............ 3.5 
Mortgagee — Conveyance to — Merger when intention shown .... 9.7 
Mortgagor, Execution by — Before recordation of deed to him... 9.4 
Mortgagor’s marital status, Reliance on recital in mortgage ...... 3.5 
Purchase money 

Joinder of wife to relinquish dower unnecessary ............ 9.8 

Wife, Joinder of to relinquish dower unnecessary ........... 9.8 
Satisfactions 

By conveyance to mortgagee with intention to merge shown .. 9.7 

Foreign representatives, By — Requirements ............. ss RS 
Soldiers’ and Sailors’ Civil Relief Act, Compliance with in fore- 
“Trustee” or “As Trustee”, Mortgage to — Imposes Trust — Sec. 
Unrecorded — Reference to in chain of — Notice ............... 9.3 


Warranty in — Encumbers after acquired title 
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NAMES AND INITIALS 


Abbreviations equivalent to names 10.1 
First name — Abbreviation equivalent to ...................... 10.1 
Identity of parties recited in conveyance — Effect .............. 10.3 
Initials 

Middle — Variance in different instruments — Effect ........ 10.4 
Instruments, In — Suffixes may rebut presumption of identity .... 10.5 


Middle initial — Use and non-use in different instruments — Effect 10.4 
Middle name 


Variance in different instruments — Effect ................ 10.4 
Parties, Identity of — Recitals in conveyances — Effect .......... 10.3 
Spelled differently, but sounding alike ........................ 10.2 
Suffixes to names may rebut presumption of identity ............ 10.5 
OIL, GAS AND MINERAL LEASES 
Chain of titlke — Reference to unrecorded lease ................ 74 
Unrecorded — Reference to in chain of title — Notice ............ y Be 
PLATS 
Abandonment of streets on platted land — Titles of abutting owners 11.3 
Abutting owners — Titles when streets abandoned .............. 11.3 
Clerk's certificate to correct reference to name of plat .......... 11.1 
Dimensions, Errors in— Proration of 11.2 
Errors 
Dimensions — Proration of errors ..................0...45- 11.2 
Reference to name of plat — Clerk’s certificate to correct .... 11.1 
Owners, Abutting — Title when streets abandoned .............. 11.3 
Streets abandoned — Title of abutting owners .................. 11.3 


POWERS OF ATTORNEY 
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Attorneys in fact 
Conveyance by — Power not on record 


Conveyance by attorney in fact — Power not on record ......... 3.7 
Dower — Release of by attorney in fact ...................... 12 
Husband's joinder in wife’s power of attorney to him — Require- 
Instruments pursuant to — Signature of principal ................ 1.1 
Married woman to third person — Husband's joinder required .... 1.3 
Principal — Signature on instruments executed by attorney in fact 1.1 


Signature of principal — Instrument executed by attorney in fact 1.1 
Wife to husband before May 14, 1957 — Husband's joinder required 1.4 
Wife to third person — Husband's joinder required .............. 13 
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RECORDS 


Attorney in fact, Conveyance by — Power not on record ......... 3.7 
Conveyances 
Attorney in fact, By — Power not on record ................ 3.7 
Power of attorney, Pursuant to — Power not on record ...... 3.7 
Delay in recordation of conveyance — Effect ................--. 3.8 
Judgments 
Judgment Lien Records — Recordation is required ........ 9.1 
Official Records — Recordation is required ................ 9.1 
Leases, Unrecorded — Reference to in chain of title — Notice ..... 9.3 
Mortgages 
Execution by mortgagor before recordation of deed to him .. 9.4 
Unrecorded — Reference to in chain of title — Notice ........ 9.3 
Power of attorney, Conveyance pursuant to — Power not on record = 3.7 
SEALS 
Conveyances after July 1, 1941 — Requirements ................ 3.4 
Corporations 
Conveyances under Corporate Seal— Witnesses unnecessary 4.3 
Seal, Conveyances under — Witnesses unnecessary .......... 4.3 
Omission in conveyance after July 1, 1941 — Effect ............ 3.4 
SOLDIERS AND SAILORS CIVIL RELIEF ACT 
Actions — Non compliance with act ....................000005 14.1 
Attorney to represent defendant, Appointment of .............. 14.1 
Mortgage foreclosures 
Proceedings ineffective without compliance with act ........ 14.2 


Three months after discharge, Within — Compliance required 14.2 
STATUTES CITED BY NUMBERS 


United States Statutes Ps 
11 U.S.C.A., Section 94 (a) — Section 58A, Bankruptcy Act .... 2.2 
11 U.S.C.A., Section 110 — Section 70, Bankruptcy Act ...... 2.1 


26 U.S.C.A., (1939 Code, Section 827), Section 6324 5.1 and 12.1 

50 U.S.C.A., Section 520, Soldiers’ and Sailors’ Civil Relief Act 12.1 

50 U.S.C.A., Section 532, Soldiers’ and Sailors’ Civil Relief Act 12.2 
Florida Statutes 


Sec. 28.221—Records — Alternative method 


55.081—Limitations — Judgments ................. 9.2 
55.10 — Judgment recordation ................. 9.1 and 9. 
95.23 — Conveyances — 20-year Curative Act ........... 12.5 

196.09 — Tax deeds — 20 years — Limitations ............. 15.5 
Sec. 198.22 — Estate tax lien — Limitations .................. 12.2 

199.22 — Intangible taxes— Limitations ................ 12.3 
199.23 — Intangible tax execution — Limitations ......... 12.4 
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Sec. 608.19 — Corporations — Sale of assets ..................-. 
608.35 — Corporation reports and taxes — Penalties 
610.11 (repealed) — Corporations — Forfeitures ............. 
613.01 — Foreign corporations — Title to property 


613.04 — Foreign corporations — Contracts and actions ...... 4.4 
689.01 — Conveyances of realty ..............-. 1.5,3.2 and 3.4 
689.07 — “Trustee” added to name of grantee ....... 13.1 and 13.2 
689.15 — Estates by survivorship .................. 6.2 and 65 
689.19 — Variances in names ................. 10.2, 10.3 and 10.5 
691.04 (5) — Trustees, Surviving — Powers ................. 13.5 
691.04 (7) — Trustees — Action of majority ................. 13.4 
692.01 — Corporations — Conveyances ................++-: 4.3 
692.04 — Corporations, Delinquent — Validation of Deeds .... 4.5 
693.14 — Married women — Powers of attorney ....1.2,1.3 and 1.4 
695.01 — Recordation — Conveyances — Powers of attorney .. 3.7 
695.03 — Acknowledgement and proof ...................-. 33 
731.05 — Property which may be devised ................... 5.1 
731.21 — Vesting of legacies or devices .................45. 52 
731.35 — Election to take dower ..............cccccccccces 5.1 
732.50 — Joint executors and administrators .......... 5.5 and 5.9 
733.01 — Personal representatives — Possession .............. 5.1 
733.22 — Claims — When barred ................... 5.4 and 59 
733.23 — Sales — No power conferred ................00005- $1 
733.24 — Sales — Petition of interested persons .............. 5.1 
733.25 — Sale of realty when widow survives .......... 5.land 5.4 
733.31 — When personal representative may purchase ....... 5.8 
734.03 — Payment of legacies, etc. — Proceedings ............ 5.1 
734.041—Payment of estate taxes ee 5.1 
734.30 (3) — Foreign representatives — Discharge of liens .... 9.6 
STREETS AND HIGHWAYS 
Abandonment — Title of abutting owners ..................0065 11.3 
Abutting owners — Title when streets abandoned .............. 11.3 
Owners, Abutting — Title when streets abandoned .............. 11.3 


SUFFIXES (See Names and Initials) 
TAXATION (See also Estate Taxes — Intangible Taxes — Tax Titles) 


Conveyance by survivor of entireties — Federal estate taxes 
Estate taxes 


Federal — Conveyance by survivor of entireties ............ 12.1 


Florida — Sale by personal representative .................. 12.2 
Intangible Taxes 

Execution — Limitation of action ........................ 12.4 

Execution not issued — Limitation of action ................ 12.3 

Limitation of action — Execution ........................ 12.4 
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4.5 
4.5 
4.4 
ee 


Limitation of action — No execution 
Limitation of Action — Intangible Taxes 


Personal representative, Sale by — Florida estate taxes ........... 12.2 
Sale by personal representative — Florida estate taxes .......... 12.2 
Survivor of entireties, Conveyance By — Federal estate taxes .... 12.1 
Tax titles — Clerk’s tax deed of record twenty years ............ 12.5 
TAX TITLES 
Clerk’s tax deeds of record twenty years ...................05- 12.5 
Curative acts — Clerk’s tax deeds of record twenty years ........ 12.5 
TENANCIES BY ENTIRETIES (See Entireties, Tenancies by) 
TENANCIES IN COMMON 
Divorce as creating — Property formerly held by entireties ...... 6.5 
Entireties, Property formerly owned by — Divorce — Effect .... 6.5 
TRUSTEES IN BANKRUPTCY 
Abandonment of property by — Effect ...................00.00. 2.4 
Adjudication — Title to realty passes to Trustee ................ 2.1 
Consent of court for Trustee’s conveyance required ............ <9 
Conveyances by trustee 
Exempt realty — Trustee acquires no title ...................... 2.1 
Petition — Trustee acquires title as of filing date ................ 2.1 
Real Property 
TRUSTS AND TRUSTEES 


Conveyances, by 
Both must act if two appointed 13.4 
Majority may act if three or more appointed .............. 13.4 
Surviving — Under power of sale to original Trustee — Valid 13.5 
Three or more appointed — Majority may act .............. 13.4 
Two appointed — Both must act 13.4 
Conveyances to 
Conformity to Sec. 689.07, FS. 


“Trustee” or “As Trustee” 


Duties imposed may carry implied power of sale .............. 13.3 
Implied power of sale if necessary to execute trust ............ 13.3 
Majority may act if three or more appointed ee ere 13.4 
Mortgage to “Trustee” or “As Trustee” imposes Trust, Sec. 689.07. 
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Power of sale 


Conveyance by surviving Trustee — Validity ................ 13.5 
Implied if necessary to execute trust ..............2cee0ee. 13.3 
Sale necessary to execute trust — power implied .............. 13.3 
Three or more appointed — Majority may act .................. 13.4 
Two appointed — Both must act 13.4 
UNINCORPORATED ASSOCIATIONS 
WILLS 
Conveyances 
Administrators C.T.A. and de bonis non, By ................ 5.9 
All qualified representatives must join — Exceptions ........ 5.5 
Court authority not required when will contains power .... 5.4 
Personal representatives, By — Pursuant to power in will .... 5.4 
Power of sale 
Special — May authorize action by less than all represen- 
Devises 
Effective as of date of testator’s death .................... 5.2 
Order of distribution not necessary to devisee’s title ........ 5.3 
Testator’s death — Effective date of devise ................ 5.2 
Title of devisee not dependent on order of distribution ...... 5.3 
Distribution, Order of not necessary to devisee’s title ............ 5.3 
Order of distribution not necessary to devisee’s title ............ 5.3 


Power in wills 


Personal, of — May be exercised only by persons named ...... 5.6 
Sale, Power of 
Court authority not required to exercise .............. 53.4 
Executor’s conveyance to self — Voidable ............ 5.8 
Executor’s, Surviving or successors, Exercise by ........ 5.9 
Mortgage, Does not include power to ................. 5.7 
Special power — May authorize less than all representatives 
WITNESSES 
Conveyances by corporations under seal — witnesses unnecessary 4.3 
Corporations 
Conveyances under seal — witnesses unnecessary .......... 4.3 
Seal, Conveyances under corporate — Witnesses unnecessary .... 4.3 
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Working with 


The Florida Bar 


TO BETTER SERVE 
THE PUBLIC 


e CONSTRUCTION LOANS 


Origination, Sale and Servicing 
FHA, VA and Conventional 
Mortgage Loans 


e TRUST FACILITIES 


BANK of DUNEDIN 
DUNEDIN, FLORIDA 


Member Federal Reserve System 
Member Federal Deposit Insurance Corporation 
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Titte & Trust COMPANY CF FLORIDA 


Home Office, 200 East Forsyth Street 
JACKSONVILLE, FLORIDA 
Telephone: Elgin 3-5661 


Abstracts, Title Insurance, Trusts 
CAPITAL, SURPLUS AND UNDIVIDED PROFITS 
OVER $3,000,000.00 


» 
a 
Florida’s Largest Title Insurance Co. 
TITLE & TRUST COMPANY OF FLORIDA 
Agents 
Listed Alphabetically by Counties 
BAY COUNTY LAND FLORIDA TITLE & ABSTRACT CO. 
& ABSTRACT CO., INC. Ocala Marion County 
Panama City Bay County FLORIDA ABSTRACT & TITLE 
LAUDERDALE ABSTRACT INSURANCE COMPANY OF STUART 
& TITLE CO. Stuart Martin County 
Ft. Lauderdale Broward County TITLE & TRUST COMPANY 
PENINSULAR ABSTRACT COMPANY OF FLORIDA 
Inverness Citrus County Fernandina Nassau County 
TITLE & TRUST COMPANY FIDELITY TITLE & GUARANTY CO. 
OF FLORIDA Orlando Orange County 
Green Cove Springs Clay County OSCEOLA GUARANTEE TITLE CO. 
FLORIDA TITLE COMPANY Kissimmee Osceola County 
Miami Dade County TITLE & TRUST CO. OF FLORIDA 
FLAGLER COUNTY ABSTRACT CO. West Palm Beach Branch 
— Flagler County Palm Beach County 
. B. GREER, ABSTRACTOR PASCO ABSTRACT CO. 
Quin Gadsden County Dade City Pasco County 
TOMLINSON ABSTRACT COMPANY, GUARANTEE ABSTRACT CO. 
INC. St. Petersburg Pinellas County 
Port St. Joe Gulf County PINELLAS COUNTY TITLE CO. 
WAUCHULA ABSTRACT CO. Clearwater Pinellas County 
Wauchula Hardee County LAKELAND ABSTRACT CO. 
TAMPA ABSTRACT & TITLE Lakeland Polk County 
INSURANCE CO. PALATKA ABSTRACT & TITLE 
Tampa Hillsborough County GUARANTY CO. 
INDIAN RIVER COUNTY Palatka Putnam County 
ABSTRACT CO. —— COMPANY OF SARASOTA 
Vero Beach Indian River County  Saraso Sarasota County 
FLORIDA LAND TITLE & TRUST CO. ST. JOHNS COUNTY ABSTRACT CO. 
Marianna Jackson County St. Augustine St. Johns County 
LAKE ABSTRACT & GUARANTY CO. VOLUSIA COUNTY ABSTRACT CO. 
Tavares Lake County Deland Volusia County 


FOR ALL OTHER COUNTIES DIRECT YOUR INQUIRIES TO HOME OFFICE 
“Resources to Handle the Largest, the Will to Serve the Smallest” 
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FLORIDA REAL ESTATE 
LAW AND PROCEDURE 


WITH FORMS 
by J. C. Adkins, Jr., of The Florida Bar 


A COMPLETE AND EXHAUSTIVE TREATMENT OF THIS IMPOR- 


TANT SUBJECT BY AN OUTSTANDING FLORIDA LAWYER AND 
AUTHOR. 


3 Volumes Prepublication Price $60.00 
VOLUME 1 JUST PUBLISHED | 
Volume 2 ready in May Volume 3 in September 
THE AUTHOR 


Mr. Adkins is a well-known member of The Florida Bar engaged 
in the general practice of law, and is an authorized examining 
attorney for a number of Title Insurance Companies. An ex- 
perienced legal writer, he is author of FLORIDA CRIMINAL 
LAW AND PROCEDURE and the titles “ACTIONS,” 
“AGENCY,” “ANIMALS,” “BILLS AND NOTES,” ““COURTS” 
and many other important titles published in Volumes 1 to 9 
of FLORIDA LAW AND PRACTICE. 


FLORIDA TITLE STANDARDS 


The new Florida Title Standards developed by the Real Property, 
Probate and Trust Law Section of The Florida Bar will be in- 
cluded. 


INDICES 


A thoroughly exhaustive index is provided to enable the briefer 
to find quickly any point of law discussed. Volumes 1 and 2 
will each contain separate indices and Volume 3 will contain a 
master index, on the descriptive-word order, to the entire set. 


THE HARRISON COMPANY 


Law Book Publishers 
P. O. Box 4214 Atlanta 2, Georgia 
Florida Representatives: 1. W. Granade, Darrel E. Jones 
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